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Introduction 
This submission is made jointly by Environmental Justice Australia (EJA) and Humane Society International 

Australia (HSI). The views contained in this submission are the views of both organisations unless 

otherwise expressed. We have sought to provide our comments in response to the questions and 

propositions raised in the Issues Paper.  

 

Environmental Justice Australia (formerly the Environment Defenders Office, Victoria) is a not-for-profit 

public interest legal practice. We are independent of government and corporate funding. Our legal team 

combines technical expertise and a practical understanding of the legal system to protect our 

environment. 

We act as advisers and legal representatives to community-based environment groups, regional and state 

environmental organisations, and larger environmental NGOs, representing them in court when needed. 

We also provide strategic and legal support to their campaigns to address climate change, protect nature 

and defend the rights of communities to a healthy environment. 

We also pursue new and innovative solutions to fill the gaps and fix the failures in our legal system to clear 

a path for a more just and sustainable world. 

Humane Society International Australia (HSI) is the largest international charity working for a more 

humane and sustainable world for all animals. Established in Australia in 1994, HSI works to change 

government conservation and animal welfare policies and law for the better, while striving to enforce the 

effective implementation of those laws. 

 

EJA and HSI previously prepared and published a report on shortcomings and problems with the Wildlife 

Act 1975 (Vic) entitled Failing Our Wildlife? Why Victoria’s Wildlife Protection Laws Need to be Modernised 

(2021). This submission builds on this earlier report, while responding to the questions and design of the 

Panel’s Issues Paper, and refers to proposals in the report as relevant.  

Part 1. What should the Act do? 
The overall purpose of the Act should be the conservation, protection and welfare of indigenous animals, 
including promoting their flourishing, recovery and restoration.   
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The Act should be primarily based on recognition of the intrinsic value of wildlife, but should also provide 
a framework for recognising cultural and aesthetic values to human communities in relation to wildlife, 
especially Victoria's First Nations’ peoples.  
 
The starting point of the law should be responsibilities and duties of individuals and public entities in 

relation to wildlife. Where human and wildlife interests conflict, the legislation should provide a 

framework to manage these conflicts in a manner consistent with these overarching objectives.  

It should do the above based on the requirement for ecological sustainability (including taking an 

ecosystem approach to wildlife management), under the guidance of best available science and cultural 

knowledge.  

We reflect this imperative in the concept of an overarching objective for the Act below.  

1.1 Does the Act reflect contemporary attitudes toward wildlife? 
The Issues Paper correctly restates that the Wildlife Act in its present form is dated and effectively reflects 

attitudes of an earlier era. The Act emerged out of a fundamental treatment of wildlife as a resource, such 

as its treatment of wildlife as ‘game’ for hunting, or as a nuisance, such as the ‘imposition’ of native wildlife 

on agricultural lands and production.1 Protective conservation approaches to wildlife were added in the 

transition of the law to its status as an environmental law. 

The Act does not reflect contemporary, well-established approaches to environmental management and 

governance as this relates to wildlife. For example, the legislation is not clearly or expressly responsive to 

international environmental law principles and norms, such as ecological sustainability nor is it responsive 

to new, emerging and powerful models of human dealings with wildlife, such as to be found in restoration 

ecology, earth jurisprudence or pluralistic (Indigenous/non-Indigenous) models of nature. Furthermore, 

decision-making and planning under the Act is largely absent of contemporary mechanisms of 

transparency, accountability and rigour now well-established in public administration (such as broad 

merits review, public participation provisions, and breadth of compliance and enforcement measures).  

It is abundantly clear that the Act needs to be reformed on the basis that wildlife is more than a mere 

resource or nuisance (subject to use or ‘take’ controls). A new report indicates that Australian’s value our 

native biodiversity, and are concerned about its loss.2 The Act should reflect these attitudes, and its 

objectives should align strongly with conserving our native fauna.  

An ecosystem approach to wildlife management 
An ecosystem, or ecological, approach to management, protection, conservation, recovery and actions 

concerning native wildlife should be the pre-eminent framework for design and operation of the Act. 

Presently, focus and weight given to wildlife management under the Act is essentially utilitarian or 

resource-based, which is to say treatment of native wildlife as a resource, within and outside of natural 

settings, relating to human uses or interference. We understand that the treatment of native wildlife as a 

resource or nuisance is available under law and in practice, but this must be subsidiary to conservation 

considerations, an ecosystem approach and the humane treatment of native wildlife.  

                                                           
1 We refer to the resource focus of the Act as included for present purposes circumstances in which native wildlife 
act or are perceived as a nuisance or pest to other resources such as agricultural production. In this context, the 
resource-based approach to wildlife can be said to encompass wildlife as an actual or perceived resource problem.  
2 https://www.wwf.org.au/news/news/2021/nature-loss-news-stories-increase-400-in-australia-a-sign-of-eco-
wakening-trend-gripping-the-globe; 
file:///C:/Users/Volunteer/Downloads/An%20EcoWakening_Measuring%20awareness,%20engagement%20and%2
0action%20for%20nature_MAY%202021.pdf 

https://www.wwf.org.au/news/news/2021/nature-loss-news-stories-increase-400-in-australia-a-sign-of-eco-wakening-trend-gripping-the-globe
https://www.wwf.org.au/news/news/2021/nature-loss-news-stories-increase-400-in-australia-a-sign-of-eco-wakening-trend-gripping-the-globe
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In effect, the Wildlife Act should primarily be a biodiversity or environmental law, albeit one enabling take 

or use of native wildlife in certain exceptional circumstances and under conditions set out in the Act. 

Broadly, this allows the Act to align with the premises of the Flora and Fauna Guarantee Act 1988 (‘FFG 

Act’) and contemporary design of environmental laws (including Australia’s obligations under 

international environmental agreements). 

An ecosystem approach is formulated in slightly different but overlapping ways under international law. 

In our view the guidance of international environmental law is apt to review and redesign of wildlife law 

at State jurisdiction.  

Both the Biodiversity Convention and Ramsar Convention use this model to underpin management 

regimes for biodiversity and wetlands respectively.3 The IUCN also promotes ecosystem management as 

a basis of its work.  Under the Biodiversity Convention, the ecosystem approach is the ‘primary framework 

for action’ under the Convention and refers to ‘a strategy for the integrated management of land, water 

and living resources that promotes conservation and sustainable use in an equitable way’.4  The CoP 

agreed to 12 governing principles of the ecosystem approach and 5 principles of operational guidance. In 

our view, these principles should be scheduled to the Act as relevant guidance. The ecosystem approach 

applies to the three primary objectives of the Convention, two of which are particularly relevant in the 

present construction of wildlife law: conservation of biological diversity and sustainable use of its 

components.5 The text of CoP Decision VII/11 of 2004 is appended to this submission, which outlines the 

resolution and content of the ecosystem approach as adopted under the Biodiversity Convention. 

The Ramsar Convention applies the maintenance of ecological character and the ecosystem approach to 

the governing concept of ‘wise use’ of wetlands.  The ‘wise use’ provisions apply, ‘as far as practicable’, 

to all wetlands, not just listed wetlands.6  The Biodiversity Conventions sets out its meaning of 

‘ecosystem’7 and the Ramsar Convention guidance defines ‘ecological character’.8  

Under Victorian legislation, an ecosystem model is inferred in the objectives of the FFG Act9 and expressly 

set out in the Marine and Coastal Act 2018.10  

The ecosystem model has consequences for design of guiding objectives, principles and purposes of the 

Act.  

This approach has consequences for statutory recognition or establishment of a legal status for wildlife or 

classes of wildlife.  

                                                           
3 See generally Secretariat of Convention on Biological Diversity CoP ‘Ecosystem approach’, 

https://www.cbd.int/ecosystem; Ramsar Convention Secretariat Ramsar Handbook 1: The wise use of wetlands (4th 

edition, 2010), [22]-[24], https://www.ramsar.org/sites/default/files/documents/library/hbk4-01.pdf; see also 

Environment and Biodiversity Conservation Regulations 2000 (Cth), Sch 6 [Australian Ramsar Management 

Principles], reg 1.01 
4 Convention on Biological Diversity Fifth Meeting of the Conference of the Parties (CoP 5), Nairobi, Kenya, 15-26 
May 2000, Decision V/6, https://www.cbd.int/decision/cop/?id=7148  
5 Convention on Biological Diversity, Article 1 
6 Ramsar Handbook 1: The wise use of wetlands, [23] 
7 Convention on Biological Diversity, Article 2: ‘"Ecosystem" means a dynamic complex of plant, animal and micro-

organism communities and their non-living environment interacting as a functional unit.’ 
8 Ramsar Handbook 1: The wise use of wetlands, [15]: “Ecological character is the combination of the ecosystem 
components, processes and benefits1 /services that characterise the wetland at a given point in time.” 
9 Flora and Fauna Guarantee Act 1988 (Vic), s 4(c), (e) 
10 Marine and Coastal Act 2018 (Vic), s 9 

https://www.cbd.int/ecosystem
https://www.ramsar.org/sites/default/files/documents/library/hbk4-01.pdf
https://www.cbd.int/decision/cop/?id=7148
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It has consequences for design and operation of administrative tools under the Act, whether for use of 

wildlife as resource, conservation and recovery, compliance and enforcement, or otherwise.  

Those consequences include defining, managing, interfering with and enabling recovery of wildlife within 

the inherent context of ecological settings, their health, trajectories, composition and structure.  

Community attitudes to wildlife and the environment 
Contemporary attitudes to what fauna and taxa should properly be considered ‘wildlife’ for the purposes 

of the Act has, our view, shifted significantly since the 1970s when the current legislation was enacted 

and more profoundly since precursor game laws were enacted in the 1920s.  

Arguably, two main shifts in community attitudes and conduct have occurred.  

First, global development of environmental movements since the 1970s has put ecological thinking and 

practice at the forefront of public perception and opinion. The ‘facts on the ground’ of widespread 

ecological harm and extinction risk, destruction and modification of ecological communities including 

faunal habitat, are axiomatic to these social and attitudinal shifts.11 They have given rise to wholesale 

revision in scientific understanding of human-nature interaction in the concept of the Anthropocene.12  

Secondly, at scientific, philosophical and ethical levels, attitudes to wildlife as beings has changed 

dramatically. The sentience of individual fauna is now commonly accepted across vertebrate and 

increasingly other taxa.13 Animal welfare concerns extended to native wildlife are deeply embedded and 

widely held in the community. Acceptance of Aboriginal and Indigenous concepts concerning wildlife, 

recognising inherent spiritual and cultural qualities,14 are now also widespread across the community. 

Non-utilitarian understandings of animals and wildlife are broadly accepted among non-Indigenous 

Australia’s as integral to an environmental or ecological ethic. In each instance, a richer and more 

sophisticated understanding of human-nature interactions are reflected in community thinking and 

practices than underlies the current law.  

The Wildlife Act in its current iteration continues substantially to reflect a utilitarian understanding of 

wildlife which itself is a product, now relatively archaic, of treatment of wildlife as an instrumental object 

of nature, subject in complex ways to laws of property and regulation (for the purposes of control, 

exploitation or use). This model is reflected in the common law, which turns on circumstances in which 

                                                           
11 See eg Kyne ‘More than 28,000 species are officially threatened, with more likely to come’ The Conversation, 18 
July 2019; Lim ‘”Revolutionary change” needed to stop unprecedented extinction crisis’ The Conversation 7 May 
2019; Woinarski ‘Ongoing unravelling of a continental fauna: decline and extinction of Australian mammals since 
European settlement’ (2015) 112 Proceedings of the National Academy of Sciences 15 4531; Ecological Society of 
Australia ‘Australia’s species extinction crisis in numbers: 2019’, https://www.ecolsoc.org.au/?hottopic-
entry=australias-species-extinction-crisis-in-numbers-2019  
12 For overview of the concept ,see eg  Malhi ‘The concept of the Anthropocene’ (2017) 42 Annual Review of 
Environment and Resources 77 
13 For commentary on recent legal recognition of sentience, see Kotzmann ‘ACT’s new animal sentience law 
recognises an animal’s psychological pleasure and pain, and may lead to better protections’ The Conversation, 3 
October 2019, https://theconversation.com/acts-new-animal-sentience-law-recognises-an-animals-psychological-
pain-and-pleasure-and-may-lead-to-better-protections-124577; Kotzmann ‘Recognizing the sentience of animals in 
law: a justification and framework for Australian States and Territories’ (2020) 42 Sydney Law Review 3 281, 
http://classic.austlii.edu.au/au/journals/SydLawRw/2020/13.html  
14 On concepts of ‘totemic’ species, see Robinson and Raven ‘Recognising indigenous customary law of totemic 
plant species: challenges and pathways’ (2020) 186 The Geographical Journal 1 34, 
https://doi.org/10.1111/geoj.12320  

https://www.ecolsoc.org.au/?hottopic-entry=australias-species-extinction-crisis-in-numbers-2019
https://www.ecolsoc.org.au/?hottopic-entry=australias-species-extinction-crisis-in-numbers-2019
https://theconversation.com/acts-new-animal-sentience-law-recognises-an-animals-psychological-pain-and-pleasure-and-may-lead-to-better-protections-124577
https://theconversation.com/acts-new-animal-sentience-law-recognises-an-animals-psychological-pain-and-pleasure-and-may-lead-to-better-protections-124577
http://classic.austlii.edu.au/au/journals/SydLawRw/2020/13.html
https://doi.org/10.1111/geoj.12320
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wildlife are and are not susceptible to ownership and control (especially as property)15 and which in turn 

informs the Wildlife Act.  

Community attitudes reflected in the above points have ramifications on what should properly be 

considered wildlife for the purposes of regulation under law. Deep shifts in both attitudes to and 

knowledge of wildlife give rise to what has been termed a ‘wildlife jurisprudence’,16 reflective of a more 

sophisticated, contemporary and appropriate relationship between law and wildlife. While it would be 

unwieldy to incorporate all native faunal taxa under the protective regime of the law – indeed, many may 

not even be sufficient known to do so – there is a reasonable and principled basis on which to extend 

protection of wildlife law beyond vertebrate species especially where invertebrate species have key or 

important ecological or cultural function.  

We deal further with these matters below.  

1.1.1 In what ways does the Act succeed or fail in representing contemporary expectations for, 

and values relating to, wildlife in Victoria? Please provide examples from your own experience. 
The principal function and task of the Act should be to use the law and public administration to achieve 

the protection, conservation, recovery and restoration of Victoria’s native wildlife.  

 

As noted, from the mid-twentieth century when the task was seen as regulating human take and use of 

fauna, we are now confronted with widespread, complex ecological crises, including ecological crises 

facing native fauna. Native fauna are essential components to biological diversity and ecosystem 

complexity, which need not only to be protected but also allowed to recover when depleted and maintain 

their optimum role in the ecosystem.17 

                                                           
15 The common law doctrine of ferae naturae holds that animals in the wild are not susceptible of ownership and 
the vesting of property rights until possessed lawfully by a person. The status of wild animals was considered at 
some length by the High Court in Yanner v Eaton (1999) 201 CLR 351; see at [80] per Gummow J:  

The common law divides animals into two categories, harmless or domestic (mansuetae naturae) and those which are 
dangerous or wild by nature (ferae naturae).  The distinction is significant.  Ferae naturae, such as estuarine 
crocodiles which are dangerous and wild by nature, are reduced to property at common law when killed or for so long 
as they have been taken or tamed by the person claiming title.  What Field J identified as this qualified property right 
per industriam ceases if the creatures regain their natural liberty.  Further, the owner of a fee simple, who has not 
licensed the right to hunt, take or kill ferae naturae, has a qualified property ratione soli in them for the time being 
while they are on that owner's land.  In contrast, mansuetae naturae found on a fee simple are owned by the 
landowner.  Equally, a person who keeps a dangerous animal may be liable in negligence for damage done, or injury 
inflicted, by the animal without proof of scienter.  Wright also noted a corollary that "trespass or theft cannot at 
common law be committed of living animals ferae naturae unless they are tame or confined". 

16 Favre ‘Wildlife jurisprudence’ (2010) 25 Journal of Environmental Law and Litigation 459, 
https://core.ac.uk/download/pdf/228468242.pdf  
17 See eg Freyfogle et al Wildlife Law: A Primer (2nd ed, Island Press, 2019), 11:  

For centuries, however, the law treated wild animals as discrete pieces of the natural world. Some species were 
valuable, some were harmful, and the vast majority fit into neither category. Today, we are more likely to recognize 
that wild animals are embedded in and help sustain larger communities of life. When viewed this way, the aims of 
wildlife law shift. Wildlife law can be used to promote the healthy functioning of entire natural communities rather 
than simply to increase or decrease populations of particular species of independent importance. Wildlife can help 
sustain a larger ecological community that is highly valued. Wildlife conservation, as a result, can be a stand-in for a 
full array of other conservation values and goals. Efforts to restore wolves in the Northern Rockies, for example, have 
led to the reestablishment of aspen stands that elk had overbrowsed once the elk learned that wolves favor cover 
and inhabit the stands. 

https://core.ac.uk/download/pdf/228468242.pdf
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Both the risk of extinction of native wildlife, and risk of collapse or radical degradation of ecosystems of 

which our native wildlife are an intrinsic component, are pervasive conditions for wildlife.18  

 

These conditions and circumstances impress themselves on the need for contemporary attitudes and 

experience. In short, the Victorian community finds itself confronting and deeply concerned with the 

ecological crisis as it is now impacting wildlife. This is a dynamic only accelerating in the face of climatic 

shifts and uncertainties.  

 

As we set out below this task is directed to the fate of native wildlife as intrinsic to ecological integrity and 

ecosystem health across the State, taking into account native wildlife and their habitat. A foundational 

proposition is, then, that the law should enable the persistence and recovery of native wildlife in the wild 

and as an inherent, irreducible feature of natural systems. The Act should, then, contribute to the integrity 

and resilience of nature.  

 

Only subject to that proposition, and considerations of animal welfare, should human use of, interference 

with or access to native wildlife as a resource be permissable.  

 

The Act does not reflect contemporary, well-established approaches to environmental management and 

governance as this relates to wildlife.  

 

For example: 

 

 The legislation is not clearly or expressly responsive to international environmental legal 

principles and norms, such as ecological sustainability or an ecosystem approach.  

 

 The Act is not responsive to new, emerging and powerful models of human dealings with wildlife, 

such as to be found in restoration ecology, earth jurisprudence or pluralistic (Indigenous/non-

Indigenous) models of nature.  

 

 In fundamental ways, the law does not reflect contemporary ecological science, such as 

recognition of wildlife within ecological processes or the status of species as ‘keystone species’ 

within ecosystems 

 

 The Act is not responsive to current science or community norms concerning animal welfare and 

behaviours.  

                                                           
According to many observers, ecosystems that support healthy populations of wildlife also provide an array of 
services to humans. Healthy wetlands, for example, slow the flow of water and reduce flooding. Wild bees and birds 
provide pollination services. Landscapes that support wildlife also provide recreational opportunities. 

18 See eg Commissioner for Environmental Sustainability State of the Environment Report 2018: Scientific 
Assessments, Biodiversity (2018), https://www.ces.vic.gov.au/sites/default/files/Biodiversity.pdf; Westcott ‘What 
can Australia learn from Victoria’s shocking biodiversity record’ The Conversation, 21 March 2019, 
https://theconversation.com/what-australia-can-learn-from-victorias-shocking-biodiversity-record-113757; 
Morton et al Biodiversity: Science and Solutions for Australia (CSIRO, 2014), Ch 3, 
https://www.publish.csiro.au/ebook/download/pdf/6967  

https://www.ces.vic.gov.au/sites/default/files/Biodiversity.pdf
https://theconversation.com/what-australia-can-learn-from-victorias-shocking-biodiversity-record-113757
https://www.publish.csiro.au/ebook/download/pdf/6967
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In general, international legal norms reflect the major shifts in community attitudes since enactment of 

the Act in the 1970s. Concepts of biodiversity conservation and sustainable use as set out in the 

Biodiversity Convention, for example, reflect overarching norms of ecological sustainability. These 

represent crucial guidance.  

 

In addition, development of ecological science and policy since the 1990s reflects the imperative for 

protective regimes to inter-operate effectively with ecological restoration and recovery models. Recovery 

of native wildlife is frequently central to restoration programs. This is to say, ecosystem management, 

where wildlife are intrinsic to natural systems, has stepped well beyond avoidance or mitigation of harm 

to native fauna to encompass conservation schema directed to prevention of harm in the context of 

recovery and repair.19 

 

It is abundantly clear that the Act needs to be reformed on the basis that wildlife is more than a mere 

resource or nuisance.  

 

The Wildlife Act currently provides a broad, yet notional, protective regime to all wildlife brought within 

the Act’s ambit. This includes two forms of legal status for wildlife: protected and threatened, with aligned 

offence provisions for unapproved take, destruction or hunting. Outside of rare spectacular instances of 

harm, such as those precipitating this review, little or no concerted effort is directed to protection of 

native wildlife from intentional, careless or other harm. Indeed, in our experience even iconic threatened 

species, such as forest-dependent marsupials (for example, Leadbeater’s Possum) or shorebirds (for 

example, Hooded Plover) or woodland bird (for example Red-Tailed Black Cockatoo), which are the subject 

of extensive research and community-based efforts at protection receive no protection from the Wildlife 

Act in practice. That is to say, their notional protection under the Act is rendered almost entirely pyrrhic 

through failures of administration and enforcement.  

 

1.1.2 Are there conflicts between the interests or expectations of different stakeholders or 

community members regarding wildlife in Victoria? Please provide examples from your own 

experience. 
In practice, the operation of the Wildlife Act in Victoria is relatively narrow. It is used primarily to regulate 

and enable harm, disturbance or destruction of native wildlife where it is perceived as a nuisance, for 

hunting, and for capture and trade in native wildlife.  

 

As compared to contemporary environmental-legal models,20 there is a very large gulf between what 

wildlife law ought to be doing and what it is currently doing and being used for. Closer alignment of the 

Act to nature conservation norms and practice generally, and to key biodiversity laws specifically, is 

required.  

                                                           
19 See SER International Principles and Standards for the Practice of Ecological Restoration (2019), 
https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-Ecological-Restoration.htm; 
other useful sources include Alison and Murphy (eds) Routledge Handbook of Ecological and Environmental 
Restoration (Taylor and Francis, 2017). See also SERA National Standards for the Practice of Ecological Restoration 
in Australia (2017), http://seraustralasia.com/standards/contents.html 
20 As to the contemporary priorities of environmental law, see Bates Environmental Law in Australia (9th ed, 2016), 
[7.3] 220-221 

https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-Ecological-Restoration.htm
http://seraustralasia.com/standards/contents.html
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In operation of the Act, specifically in terms of the practical focus on take and use approvals (disturbance, 

destruction, hunting etc) under the Act, there is patently substantial, if not vast, gulf within the Victorian 

community between those seeking continuity of the existing approach (or even its further deregulation) 

and those seeking higher standards and updated norms for wildlife law. This gulf is reflected in starkly 

opposed constituencies such as wildlife carers and conservationists on the one hand, and hunters and 

ATCW holders on the other hand. Input into the review of the ATCW system clearly reflects this 

polarization.21  

 

Our experiences with community members, whether as clients to EJA or otherwise, reinforce our 

submission that the regulatory approach and practice in relation to wildlife in Victoria is premised 

predominantly on treatment of native wildlife as:  

 

 a nuisance or problem to be removed or managed,  

 as collateral to land or resource use (either ignored or destroyed or displaced as an incident of 

other actions, such as development),  

 as an object of recreation (principally hunting), or  

 as a notional ecological object where listed as threatened or endangered and subject to some 

form of conservation action (which can include harm or loss, depending on the regulatory scheme 

at issue).  

 

Aside from the prevailing approach to objectify wildlife in order manage, destroy or contain it, it is worth 

in our view making reference to the masculinist norms underpinning this approach. Similar commentary 

has occurred in relation to other aspects of natural resources management22 and there is no reason to 

assume comparable, deeply embedded cultural desires for control are absent from wildlife management 

also. Such masculine, even misogynistic, patterns of practice and institutionalised behaviour not only 

normalise (or seek to normalise) substantial rates of environmental harm and loss but can and do 

represent major barriers to change, sustainability and intelligent interactions with nature.  

 

1.1.3 How can the Act balance the diverse interests of Victorians in protecting, conserving, 

managing and using wildlife? How might such competing interests be better reconciled in 

legislation? Are there examples from other sectors or other jurisdictions (both in Australia and 

internationally) that may be useful? 
In our submission, consistent with our commentary above, overhaul of the Act must proceed from the 

basis that it is essentially an environmental (biodiversity) law. It can and should build on contemporary 

and established environmental jurisprudence, such as jurisprudence founded on ecological sustainability. 

There is a substantial body of legal principles now applying to animal welfare and behaviour that should 

underpin an overhauled legislative framework. We note that the Victorian Government is reviewing the 

                                                           
21 See DELWP The Authority To Control Wildlife (ACTW) Review: Consultation Response Summary (2018) 
22 Kosovac “’Boys and their toys’ – how overt masculinity dominates Australia’s relationship with water’ The 
Conversation, 11 May 2021, https://theconversation.com/boys-and-their-toys-how-overt-masculinity-dominates-
australias-relationship-with-water-158772  

https://theconversation.com/boys-and-their-toys-how-overt-masculinity-dominates-australias-relationship-with-water-158772
https://theconversation.com/boys-and-their-toys-how-overt-masculinity-dominates-australias-relationship-with-water-158772
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state’s animal welfare regime in parallel to the Wildlife Act23. Principles under consideration in the animal 

welfare reforms, such as the recognition of animal sentience and a duty of care, will need to be consistent 

across the two legal reforms.  

 

In our submission, the Act needs to achieve a so-called ‘balance’ of interests from the perspective of a 

contemporary jurisprudence. In other words, the ‘balancing’ of interests is not simply a trade-off of 

competing or rival private, sectional or commercial interests and the public interest. Wildlife law must 

proceed from a paramount and foundational starting point of public interest, as wildlife is primarily (as 

with most subject matter of environmental or natural resources law) a question of managing a public or 

common good/resource, set within its ecological context. This is essentially the starting point of 

established (including international) environmental jurisprudence.  

 

Balance of competing interests in the context of any specific decision-making or planning must, in our 

view, defer to these overarching considerations. This may lead to construction of specific legal or 

regulatory tests for decision-making or planning. For example, in land-use planning, ordinary resolution 

of competing interests is based on a form of ‘triple bottom line’ (economic, social and environmental 

considerations) in decision-making. For the management of water resources under Commonwealth law 

environmental considerations are arguably primary (under the ‘environmentally sustainable level of take’ 

concept), or reconciliation of considerations under the Commonwealth EPBC Act is primarily to achieve 

biodiversity outcomes. In those latter examples, decision-making, including ‘balancing’ of interests, is 

reflective of international environmental norms and jurisprudence, on which these statutes are based.  

 

In our submission, the formulation of a legal test for competing considerations or interests must reflect 

environmental jurisprudence, welfare considerations, and factual realities of ecological and biodiversity 

crises. We make further submissions below on the specific content of an appropriate legal test for 

decision-making under the Act.  

 

We propose that, for the purposes of management under the Act, wildlife should be recognised legally 

under several categories: protected, threatened, ‘keystone’, and culturally significant wildlife. We 

comment further on the scope of those categories below.  

 

1.2 Is the intent of the Act clear? 

1.2.1 Are the current purposes of the Act satisfactory? What should the outcomes, objectives or 

purposes of the Act be? How should the objectives and purposes of the Act relate to the desired 

outcomes? How would they ensure desired outcomes are achieved? 
The intention of the Wildlife Act is presently not clear. The purpose provisions include legislative intention 

to promote protection, conservation, and sustainable use, but in practical application those purposes have 

little or no bearing on the Act and its administration. The dissonance and tension between purported 

purposes and actual effect is glaring.  

 

                                                           
23 The State of Victoria Department of Jobs, Precincts and Regions 2021 A New Animal Welfare Act for Victoria 
2021 Directions Paper Engagement Report here https://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.vic-
engage.files/1416/1961/8270/Engagement_Summary_Report.pdf   

https://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.vic-engage.files/1416/1961/8270/Engagement_Summary_Report.pdf
https://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.vic-engage.files/1416/1961/8270/Engagement_Summary_Report.pdf
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Typically legislative intention is stated in purposes, objects or similar contextualising provisions. In certain 

instances, Acts of Parliament contain Preambles, which have a similar role and function.  

 

Contemporary environmental legislation contains prominent and targeted objects provisions, derived 

from or reproducing policy and/or international norms. Additionally, environmental legislation will 

frequently be guided by governing principles set out in the law.  

 

We submit that clear statutory expression of both objects and principles governing the Act should be 

included in reformed legislation. Arguably, this might be best done with the ambit of an overarching 

objective for the Act. Consistent with our opening remarks in this section, we suggest that an overarching 

objective may be expressed along the following lines: 

 

The overarching objective of the Act is the protection, conservation, recovery and restoration of 

Victoria’s native wildlife in order to maximise health, function and resilience of Victoria’s 

ecosystems. As far as practicable in accordance with this Act and other laws, this overarching 

objective must take account of and accommodate Aboriginal peoples’ relationships to wildlife and 

ecosystems as integral components of Country and culture.  

 

The objects of the Act must include, in our submission Parliament’s intention: 

 

 To adopt and promote ecologically sustainable management of Victoria’s wildlife 

 To contribute to and promote Australia’s international environmental obligations as they relate 

to wildlife and native fauna 

 To contribute to protection, recovery and resilience of Victoria’s native wildlife including in the 

face of climate change 

 To contribute to the health and integrity of ecological systems, functions and processes in which 

natural wildlife are an intrinsic component 

 That disturbance, take or use of native wildlife occurs only in accordance with principles of 

ecologically sustainable use and ecological integrity 

 That the sentience of wildlife be recognised and that wildlife be treated humanely and with 

respect to scientific and cultural knowledge of their needs and natural behaviours 

 That the unique and distinctive connection of Aboriginal peoples to wildlife, such as in cultural or 

spiritual terms, be recognised and given effect by the Act.  

 To recognise and promote the intrinsic importance of the environment and the value of 

ecosystem services to human society, individual health and wellbeing 

 To manage adverse economic or social impacts associated with native wildlife in the context of 

the overarching objective of this Act, its objects and principles.  

 

A new part of the Act must be enacted that includes wildlife principles: 

 

 Principles of ecological sustainability are central to the management of Victoria’s wildlife and 

must be reflected in decision-making and actions under the Act and, as relevant, under other laws. 

Principles of ecological sustainability should be expressly set out including: 

o The precautionary principles 
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o Conservation of biological diversity and maintenance of ecological integrity are 

fundamental considerations in the management of Victoria’s wildlife 

o Intergenerational equity  

o Intragenerational equity 

o Internationalisation of environmental costs 

 An ecosystem approach must be a primary framework for decision-making and actions.  

 Decision-making and actions concerning wildlife must have an identifiable basis in ecological and 

conservation theory.  

 Decision-making and action relating to wildlife reflects the Crown’s authority and public 

trusteeship over native wildlife and the broader role of public authorities in protecting and 

conserving wildlife.  

 Decision-making, policies and programs must take every opportunity to implement and enable 

restoration and recovery of Victoria’s wildlife. 

 Protection, conservation, restoration and recovery of wildlife must align as far as practicable with 

Aboriginal rights to practise and revitalize culture and to maintain and rebuild connections to 

Country.24 

  Regard must be had by public authorities to national and international guidance on ecological 

restoration.  

 Decision-making, the performance of functions and exercise of powers relating to wildlife must 

be publicly accountable and transparent across the decision-making cycle.25 

 Recognition that animals are capable of sentience and must be treated humanely in accordance 

with this principle.  

The Act should, for the purposes of framing Parliament’s intention, either: 

 

 Include a Preamble that recognises the scope and nature of the ecological and biodiversity 

crisis that we and our native wildlife presently confront, or 

 Include in the purpose provisions of the Act a statement of fact (statutory fact) recognising 

the scope and nature of the ecological and biodiversity crisis.26 

 

As we indicate below, the question of ‘outcomes’ under the Act might be better situated in terms of 

specific decisions, action or policies – that is, specific management actions operating under the Act and 

which, taken as a whole (or cumulatively) contribute to objectives and objects of the Act.27 

 

                                                           
24 See eg UNDRIP, Art 11: ‘Indigenous peoples have the right to practise and revitalize their cultural traditions and 
customs.’ 
25 Decision-making cycle includes collection and collation of information generally, applications on which decisions 
may be made, notice of matters on which decisions may be made, assessment of matters on which decisions are to 
be made, decision-making (broadly including those on specific applications, plans, programs, works or other 
measures), monitoring of matters on which decisions made, enforcement, reporting.  
26 Compare Water Act 2007 (Cth), subs 21(2)(a) 
27 Compare for example the relationship under planning law between specific outcomes resulting from planning or 
permitting decisions under the Planning and Environment Act, framed in terms of ‘integrated decision making’ and 
the ‘acceptable outcome’ test, and the overarching objectives of the Planning and Environment Act under section 
4.  
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1.2.2 If objectives and purposes are likely to be competing, how could the tensions be resolved? 

Additionally, the purposes of the Act do not appear to align clearly with parallel laws, such as the 

FFG Act, or evidence a coherent or justifiable basis in conservation policy or theory. 
Decision-making and planning under the Act will involve reconciling or managing competing 

considerations, such as between ecological, economic, and cultural considerations.  

 

Elsewhere in this submission, we propose that legal tests adopted to manage tensions and prioritize 

ecological/environmental considerations while accommodating economic (private, commercial or 

section) interests. 

 

Where wildlife management affects Aboriginal interests, such as identified in alignment with intangible 

heritage or culturally significant wildlife, those interest should be given weight alongside 

ecological/environmental interests. 

 

We make submissions on alignment of wildlife law with other key legislation elsewhere in this submission.  

 

We strongly concur with the inference of the question above that the Act must contain a coherent and 

justifiable basis in conservation theory and policy. Our comments above concerning the importance and 

function of the ecosystem approach (including its source in environmental law and norms) goes to this 

point. In elaborating on this latter point, we submit: 

 

 Noting the statute should be primarily, but not exclusively, a biodiversity conservation statute, 

the law and its administration should reflect contemporary ecological theory and science. 

 The focus of the statute must not only be short-term and long-term protection of Victoria’s native 

fauna but recovery of species, populations, habitat and ecosystems of which that fauna is an 

inherent component. The Act must identify and enable schema for ecological restoration 

benefiting wildlife, ecosystems and human communities (through ecosystem services or 

otherwise accounted for).  

 Wildlife management must be capable of operating at multiple and appropriate scales.  

 Wildlife management must be capable of serving the overarching objective and specific objects 

proposed above across environments subject to highly varying degrees of human modification, 

including urban, rural and protected areas.  

 

1.2.3 Are there examples of well designed legislation from other jurisdictions (both in Australia 

and internationally) with clearly stated objectives and purposes that could inform Victorian law? 
Widely-regarded internationally as the most effective environmental law, including for wildlife protection 

and recovery, the US Endangered Species Act sets out the legislated purpose and policy of Congress as 

follows: 

 

The purposes of this Act are to provide a means whereby the ecosystems upon which endangered 

species and threatened species depend may be conserved, to provide a program for the 

conservation of such endangered species and threatened species, and to take such steps as may 

be appropriate to achieve the purposes of the [international] treaties and conventions set forth in 

subsection (a) of this section….  
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It is further declared to be the policy of Congress that all Federal departments and agencies shall 

seek to conserve endangered species and threatened species and shall utilize their authorities in 

furtherance of the purposes of this Act… 

 

It is further declared to be the policy of Congress that Federal agencies shall cooperate with State 

and local agencies to resolve water resource issues in concert with conservation of endangered 

species. 

 

Although confined to species threatened with extinction, the intentions of the Congress are clearly stated 

in this statute. The ESA in turn includes Congressional findings of fact which are somewhat analogous to 

the device of statutory fact we note elsewhere in this submission.  

 

The effectiveness of the ESA, we note, lies in its strong and mandatory regulatory scheme, including in 

relation to species listing, recovery planning, critical habitat protection and program development. In our 

submission, these robust and mandatory directions from the legislature are essential to well-designed 

environmental legislation. We propose in relation to use of FFG Act conservation tools for example that 

where adapted to wildlife management their use reflects stronger legislative mandate under the Wildlife 

Act.  

 

More recent design of Victorian environmental or planning statutes includes comprehensive framing 

through objects, principles and purposes. Examples include the Marine and Coastal Act 2018, the Yarra 

River (wilip-gin Birrarung murron) Act 2017, and the Planning and Environment (Distinctive Areas and 

Landscapes) Act 2018.28 Usefully the Marine and Coastal Act includes a series of well-designed statutory 

features likely to be relevant laws traversing environmental and resource management issues including: 

strong framing and legislative guidance, comprehensive planning tools (at various scales), and a 

permissions regime.  

 

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act), although an omnibus 

Act, does provide for clear objects which have been important and prominent in decision-making and 

judicial interpretation which represents translation of international environmental and biodiversity 

obligations into domestic law. The EPBC Act is also built on a legislative architecture that proceeds from 

high-level intention (via objects etc) to decision-making in specific cases (approvals) and a range of 

management and planning tools (such as species listing and recovery planning and bioregional planning). 

Failure to use key devices, such as bioregional planning and critical habitat protections do represent 

statutory weaknesses in this scheme and this outcome is a product of discretionary provisions as to their 

use.  

 

 

                                                           
28 Amending the Planning and Environment Act 1987, inserted a new Part 3AAB and including consequential 
amendments to other land and resources laws.  
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1.3 The Act doesn’t appear to appropriately recognise the rights and interests of Traditional 

Owners and Aboriginal Victorians.  

1.31 Is the Act a barrier to self-determination for Traditional Owners or Aboriginal Victorians? If 

so, what specific elements give rise to barriers and how might these barriers be reduced or 

eliminated?  

1.3.2 Should the Act recognise the cultural significance of Country and wildlife to Traditional 

Owners and Aboriginal Victorians? Should the Act explicitly recognise the value of Indigenous 

Ecological Knowledge for the stewardship of Country and the conservation of wildlife?  

1.3.3 Should the Act prescribe a role for Traditional Owners and Aboriginal Victorians as key 

partners in decision making about conserving wildlife? What could that role look like?  

1.3.4 Should the Act afford additional protection and the ability to return species to country 

because of their cultural significance?  

1.3.5 Does the Act provide appropriate mechanisms for Traditional Owners and Aboriginal 

Victorians to use wildlife? Should the Act support commercial use of wildlife by Traditional Owners 

and Aboriginal Victorians? 
We broadly agree with propositions included or inferred in the questions above. 

 

The current Wildlife Act represents a continuation of the colonisation that commenced with European 

settlement in Victoria.  So a key question for any reform is: do the reforms continue and extend this 

approach or represent a new shift consistent with Victorian government objectives of reconciliation, 

recognition and reparation? 

 

Wildlife is an inherent component of Country. We take it as well-established that Aboriginal peoples’ 

connections to Country are inherent to identity, culture, health and well-being, kinship, language and their 

revitalization. Connection to Country is integral to justice and exercise of sovereignty and self-

determination. Connection to Country, including wildlife, is central to distinctive ancestral ties and these 

connections are reflected in Victorian and in international human rights law.29 

 

The Wildlife Act presently enables Aboriginal access to wildlife as a matter of take or use for cultural 

purposes30 and for the purposes of agreement-making.31 These provisions establish no general basis for 

recognising and enabling in law Aboriginal peoples’ distinctive rights and interest in wildlife, including as 

integral to Country and land and resources management more generally. Furthermore, the important 

contribution of Aboriginal people to protection, conservation and recovery of wildlife – and hence 

responding to the particular ecological crises we confront – are not reflected in the design or operation 

of the Act.  

 

We set out propositions for reform of the Act intended to advance better recognition of Country and 

Aboriginal peoples’ distinctive relationships to it and to better recognise and promote Indigenous 

                                                           
29 Charter of Human Rights and Responsibilities Act 2006 (Vic), s 19(2); see UN Declaration on the Rights of 
Indigenous Peoples, Arts 5, 11, 12, 13, 14, 15, 29, 31, 32 in particular 
30 Wildlife Act 1975, subs 28A(1)(e), subs 28G(2)(c) 
31 Wildlife Act 1975, s 4C 
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environmental management and consensual knowledge-sharing. These should be subject to consultation 

and would include: 

 

 A concept of culturally significant wildlife. 

 Alignment of wildlife law to intangible Aboriginal heritage and to Aboriginal cultural rights as 

provided for in human rights law. 

 Requirements for a ‘best available science’ mandate informing decision-making and conduct 

under the Act and that mandate must include Aboriginal cultural knowledge.  

 Assessment, monitoring and reporting mechanisms should be informed by guidance on 

integrated scientific-cultural approaches.32 It should be required under the Act that such guidance 

is prepared within a defined time. 

 Measures to improve Indigenous engagement, leadership and capacity building, recognising 

customary rights to use biodiversity, and knowledge sharing for biodiversity conservation. 

 

Ultimately, reform in this area must be driven by Traditional Owners and Aboriginal communities, their 

leaders and organisations.  

 

Co-management approaches between public and private entities and Aboriginal people are commonplace 

across land management and tenures, sea country, and inland water resources management.33 In our 

submission, it is well overdue that the Wildlife Act adopts comparable approaches to wildlife management 

in Victoria.34 

 

1.4 Could a general duty help clarify roles and responsibilities? 

1.4.1 Should the Act prescribe a general duty of care related to wildlife conservation or biodiversity 

protection more broadly? Why or why not? How could it work in practice? 
We agree with the proposal for a general duty for wildlife protection and conservation.  

 

In our view, a duty of this nature may be drafted in two ways: a duty on the Crown and public entities, 

and a duty on landowners.   

 

We also note that the animal welfare reforms are also considering a duty of care and note the applicability 

for wildlife in care and rehabilitation.  

  

                                                           
32 See eg ACT State of the Environment Report 2020, Ch 2; MacKenzie et al Cultural Flows: A Guide for Water 
Managers (MLDRIN, NBAN, and NAILSMA, 2017) as an example of integrated, cross-cultural assessment and 
planning around natural resources: 
http://culturalflows.com.au/images/documents/Water%20Managers%20Guide.pdf  
33 See eg Jackson and Nias ‘Watering Country: Aboriginal partnerships with environmental water managers of the 
Murray-Darling Basin, Australia’ (2019) Australasian Journal of Environmental Management, 
DOI:10.1080/14486563.2019.1644544  
34 See generally Woodward et al (eds) Our Knowledge, Our Way in Caring for Country: Indigenous-led Approaches 
to Strengthening and Sharing Our Knowledge of Land and Sea Management – Best Practice Guidelines from 
Australian Experiences (CSIRO, 2020), https://www.csiro.au/en/research/indigenous-science/indigenous-
knowledge/our-knowledge-our-way  

http://culturalflows.com.au/images/documents/Water%20Managers%20Guide.pdf
https://www.csiro.au/en/research/indigenous-science/indigenous-knowledge/our-knowledge-our-way
https://www.csiro.au/en/research/indigenous-science/indigenous-knowledge/our-knowledge-our-way
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Public actors 

As a duty on the Crown and public actors (Ministers and instrumentalities of the Crown, independent 

statutory agencies) aligns with the exercise of ‘primary’ authority over wildlife as we propose below as a 

response to the question of property in wildlife. In effect, this type of statutory provisions has two inter-

related elements:  

 

 It establishes underpinning governmental powers in relation to wildlife that are accompanied 

necessarily by duties (as proposed in our drafting below). 

 Crown obligations relating to wildlife are a necessary incident of its authority. 

 

Ordinarily, ‘the Crown’ would mean ‘the Crown in right of Victoria’ and extend to executive functions and 

powers of the State. In our view, it is necessary, for the purposes of proper operation of this type of duty, 

that the Act extend the duty to all public authorities or entities in a manner comparable to the scope of 

the public authority duty under section 4B of the FFG Act. The reason for taking this approach is that many 

actions or decisions affecting wildlife taking by public actors are undertaken by bodies legally independent 

of the Crown although exercising public functions (such as statutory corporations).  

 

The value of a statutory duties of this type is that it attaches broadly to the regulatory functions of the 

State as well as actions undertaken directly by public authorities that impact on wildlife (such as works).  

 

General duty 

In our submission, the most straightforward way in which to bring the principles, objects and overarching 

objective we propose for this Act into alignment with obligations on landowners, as a form of 

‘foundational’ and normative approach to wildlife management, would be to reform section 20 of the 

Catchment and Land Protection Act 1994. We suggest that a further paragraph be added to section 20 in 

the following form 

 

‘In relation to his or her land a landowner must… (g) Promote the ecologically sustainable 

management and humane treatment of native wildlife.’ 

 

1.5 Definitions of key terms can be unclear and confusing 

1.5.1 Are there any definitions that are unclear or confusing or that cause problems for achieving 

the outcomes and objectives of the Act?  

1.5.2 Should any additional animal species or taxa (groups of species) be included in the definition 

of ‘wildlife’ or ‘protected wildlife’? Should any species or taxa be excluded and therefore be 

exempt from some provisions in the Act?  

1.5.3 Should ‘game’ animals be defined as wildlife in the Act or defined some other way or 

excluded from the Act entirely? 
 

It is our view that the current definition of wildlife under Part 3 of the Act is confusing as noted in the 

issues paper and should be reformed to assist in achieving the objects and principles of the Act. We 

propose reform along the following lines. 
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‘Game’ to be removed from the Act 

To avoid confusion and confirm the principal environmental intentions of the Act, combined with 

Aboriginal cultural outcomes, in our submission ‘game’ management of non-native wildlife should be 

removed from the scope and ambit of the Act. ‘Game management’ and hunting should be set out under 

separate legislation preferably in a manner similar to that operating in NSW where hunting and game 

management regulation is combined with feral animal control under the Game and Feral Animal Control 

Act 2002 (NSW). 

 

The above proposition does not avoid key problems involved in combining hunting and feral animal 

control, principally the inherent conflict between hunters’ desire to perpetuate feral animal populations 

for their recreation and environmental requirements (including sound ecological management) 

necessitating eradication strategies.  

 

In Victoria’s context, either this approach could be mean shifting game management under the scheme 

of the Catchment and Land Protection Act 1994 or establishing a common scheme for invasive animal 

species and game management under new legislation as in the NSW Act. We note that tensions as to 

purposes of invasive (non-native) species management would be resolved under those other laws. 

Regardless, our view is that invasive species, such as deer, should be subject to eradication strategies as 

far as practicable.  

 

Characteristics and categories of wildlife  

Wildlife should include:  

 all vertebrate species indigenous to Victoria (entirely or in part) and 

 Any other animal species that is an intrinsic component of a listed ecological community and 

 Any other animal species declared to be wildlife.  

 

We consider that the Act generally should provide greater clarifications behind all the terms used such as: 

 Protected wildlife should include all wildlife as defined (in effect as occurs under the Act now). 

 Threatened wildlife should include any wildlife listed under the FFG Act (as occurs under the Act 

now) and under any other environmental law of any jurisdiction where the species does or may 

occur in Victoria presently or in future (including where taking account of population shifts and 

refugia needs arising from climate change), to include threatened as well as migratory species. 

 Culturally significant species or wildlife to include any species declared as such on nomination by 

Traditional Owners and in accordance with Aboriginal lore/law and custom (as a new provision). 

 Iconic wildlife, as discussed below. 

 Keystone wildlife species, as discussed below. 

 

Provisions for ‘notable’ wildlife previously existed under the Act and were removed by amendment. These 

provisions enabled declaration by gazettal of what are primarily iconic native bird, mammal and reptile 

species.35 We suggest to the Panel that establishing a specific category of protection of species considered 

to be ‘iconic’, ‘heritage’ or of special notoriety or status could be a useful device under the Act. That 

                                                           
35 Victorian Government Gazette No 26, 16 April 1980, 1098 
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category would apply to species whether or not they are listed as threatened or culturally significant.36 

Declaration would trigger, for example, requirements for protective planning and management.  

 

Reflecting a greater ecological focus of wildlife management, we submit that further discrete and novel 

categories (or sub-categories) of wildlife should be considered for incorporation into the Act consistent 

with and enabling ecological function, processes or health. One example of this type of approach would 

be to include scope for a category of ‘keystone’ wildlife species. As noted elsewhere in this submission, 

‘keystone’ species refers to those species (which maybe flora or fauna) that have a structurally significant 

or disproportionate role in ecosystem function.37 Those species include ‘apex’ predators38 or ‘ecosystem 

engineers’.39 

 

Amendments consequential to the above submissions 

To avoid confusion and to enable greater protection for wildlife the review must recommend: 

 

 Abolishing provisions for ‘unprotecting’ wildlife 

 Excluding non-native invasive or feral species of fauna from the definition of wildlife (or any sub-

definitions), specifically deer. 

 

Legal protections for wildlife 

For any category of wildlife recognised under the Act, take, destruction, disturbance, trade or other use 

should be a contravention of the Act. Contraventions would attract criminal or civil sanction as 

determined by a court or tribunal of competent jurisdiction.  

 

Definitions of ‘habitat’ and ‘critical habitat’ 

The Act should include definitions of critical habitat that accords with indicia set out in section 20 of the 

FFG Act. A definition of habitat needs to be incorporated into the Act. As we note below, ‘habitat’ needs 

to operate consistently with, and enable, the definition of ‘critical habitat’. We consider this question 

further below.  

                                                           
36 Species listed under the 1980 declaration include, which are presently not listed or only recently listed koala, 
Major Mitchell Cockatoo, echidna, platypus, pelican, lace monitor, and peregrine falcon, among various other 
species.  
37 See eg Davis ‘Linking keystone species and functional groups: a new operational definition of the keystone 
species concept’ (2003) 7 Conservation Ecology 1 r11, 
https://www.ecologyandsociety.org/vol7/iss1/resp11/main.html;  
38 See eg Wallach et al ‘What is an apex predator?’ (2015) 124 Oikos 11 1453, https://doi.org/10.1111/oik.01977;  
See also Johnson and Wallach ‘The virtuous circle: predator-friendly farming and ecological restoration in Australia’ 
(2016) Restoration Ecology, https://doi.org/10.1111/rec.12396  
39 See eg Predergast ‘Australia’s list diggers’ (2014) Wildlife Australia 26, 
https://www.academia.edu/9576326/Australia_s_Lost_Diggers; Cooper and Clement ‘The secret life of echidnas 
reveals a world-class digger vital to our ecosystems’ The Conversation 20 October 2016, 
https://theconversation.com/the-secret-life-of-echidnas-reveals-a-world-class-digger-vital-to-our-ecosystems-
67298; Maisey et al ‘Habitat selection by Superb Lyrebird (Menura novaehollandiae), an iconic ecosystem engineer 
in forests of south-eastern Australia’ (2019) 44 Austral Ecology 3 503, https://doi.org/10.1111/aec.12684;  

https://www.ecologyandsociety.org/vol7/iss1/resp11/main.html
https://doi.org/10.1111/oik.01977
https://doi.org/10.1111/rec.12396
https://www.academia.edu/9576326/Australia_s_Lost_Diggers
https://theconversation.com/the-secret-life-of-echidnas-reveals-a-world-class-digger-vital-to-our-ecosystems-67298
https://theconversation.com/the-secret-life-of-echidnas-reveals-a-world-class-digger-vital-to-our-ecosystems-67298
https://doi.org/10.1111/aec.12684
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Part 2: How does the Act interact with other legislation about wildlife and 

animals? 
 

2.1 There are overlaps and gaps in the broader legislative framework 

2.1.1 Do you have any comments on the interactions between the Wildlife Act and other 

legislation?  

2.1.2 Should wildlife, flora and fauna generally be regulated by a more inclusive statute?  

2.1.3 Should game management be regulated under its own Act? What are the advantages and 

disadvantages of such an approach?  
In our view, it is preferable that wildlife law is contained in a stand-alone, but reformed, Act.  

 

As noted elsewhere in this submission, game management should be regulated outside of the Wildlife 

Act, with reference to the latter as required.  

 

Interaction and ‘inter-operability’ between a reformed Wildlife Act and other key legislation will be 

important to a proper and effective legislative architecture. In this respect, reformed interaction between 

the Wildlife Act and the FFG Act, specifically, will be important and crucial to functionality. Interactions 

with Aboriginal heritage law and interactions with reformed animal welfare law will also be important.  

 

There are benefits and shortcomings to integrated or encompassing environmental statutes (omnibus 

environmental statutes). Benefits include a single, integrated legislative scheme and avoidance of 

excessive fragmentation and interpretive complexity across multiple statutes. Omnibus statutes can 

provide great weight and authority to the statutory scheme. At the same time, omnibus environmental 

Acts typically are characterized by high levels of internal complexity, especially where they seek to 

regulate multiple environmental and natural resources issues within a common scheme. Regardless of 

design and integrative efforts the practical tendency is for certain subject-matter nevertheless to be 

prioritised above other considerations. The value of stand-alone schemes can be that the focus, purposes 

and subject-matter of each is clearer and appropriate and sufficient weight can be given to it in any 

particular circumstances. Intersections and inter-operability across statutory schemes can be expressly 

set out.  

 

The fate and uses of the Wildlife Act presently emphasize these informal hierarchies in environmental 

regulation. Wildlife management is generally given little priority as an environmental or natural resources 

statute, outside (as we note) permitting of take, use or trade in wildlife. Reform and overhaul of a stand-

alone statute may provide greater force and effect to the protective and restorative capabilities and 

ambitions of a well-designed wildlife law.  

 

As we consider in further detail below, stand-alone but inter-operating statutes should include: 

 

 Expanded intersections between the Wildlife Act and FFG Act to enable and require use of 

conservation tools available under the FFG Act in order to achieve outcomes under the Wildlife 

Act; 
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 Links between operation of the Wildlife Act and devices under the Aboriginal Heritage Act, in 

particular intangible heritage registration, in order to enable and better align protective 

arrangements between each scheme (premised on pluralistic or hybrid models of wildlife law and 

governance); 

 

 More effective and sound alignment between animal welfare law and the Wildlife Act, including 

to ground the management of wildlife in contemporary standards of animal welfare.  

 

2.2 Managing wildlife populations that span jurisdictions and land tenures is difficult under 

the Act.  

2.2.1 How do regulatory differences between states help or hinder wildlife management? Please 

provide examples from your own experiences. 
As the Issue Paper notes, wildlife management can give rise to inherently inter-jurisdictional questions. 

For example, wildlife native to Victoria may be inherently migratory, either seasonally or over longer 

timeframes. In the context of climate change, taxa may move into Victorian jurisdiction, such as from 

semi-arid zones to temperate zones as the latter become warmer and/or drier, and/or require access to 

effective refugia to which they may migrate within Victoria.40 Finally, wildlife endemic to Victoria may 

decline or collapse and there may be need or opportunities to re-establish populations in Victoria from 

those elsewhere.41  

 

Inter-jurisdictional conservation devices are well-established techniques for managing wildlife across 

borders. These can include agreed bioregional plans or recovery plans (for threatened species) across 

Australian jurisdictions, or Victoria’s contribution to international obligations and hence accommodation 

of international cross-jurisdictional issues. Indeed, the Act presently includes specific controls in relation 

to whales and seals, which are both migratory and traverse jurisdictional boundaries. These provisions 

are relatively ad hoc inclusions in the Act.  

 

In our view, there is merit in considering a distinct and new Part of the Act that deals with and enacts 

Victorian contributions to international agreements benefiting, protecting and/or conserving wildlife. The 

Act could be reformed to enact into Victorian law provisions supporting Australia’s international 

obligations relating to migratory wildlife, such as through express protection for migratory species 

operating under the Bonn Convention.42 Similarly, distinct provisions supporting Australia’s obligations 

under the Ramsar Convention (including Victoria’s role in administration of those obligations) would 

extend wildlife protections to certain key migratory species, such as shorebirds or waterbirds and other 

key fauna integral to the ecological character of wetlands using Victorian wetlands as refugia. A new Part 

                                                           
40 For example, use of freshwater wetlands in southern Victoria as habitat refugia for migratory bird species in 
circumstances of drought in the Murray-Darling Basin or Australia’s arid zone.  
41 For example, Bogong Moth decline or reintroduction of endangered or lost small marsupials.  
42 Convention on the Conservation of Migratory Species of Wild Animals [1991] ATS 32, entry into force in Australia 
9 January 1991, https://www.cms.int/; also Japan-Australia Migratory Bird Agreement [1981] ATS 6; China-
Australia Migratory Bird Agreement [1988] ATS 22; Republic of Korea-Australia Migratory Bird Agreement [2007] 
ATS 24, https://www.environment.gov.au/biodiversity/migratory-species/migratory-birds  

https://www.cms.int/
https://www.environment.gov.au/biodiversity/migratory-species/migratory-birds
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of the Act in this vein would assist in clarifying and setting out Victoria’s key practical and administrative 

role in those international obligations.43 

 

Interaction between the Wildlife Act and the FFG Act represent a key basis on which these laws provide 

an important part of the legislative architecture for biodiversity conservation in Victoria. Interactions with 

other strategically important statutory schemes such as habitat clearing are considered below.  

Presently, the listing of species as threatened under the FFG Act enlivens their conservation status under 

the Wildlife Act (threatened wildlife). In our view, interaction between these laws should be extended as 

follows: 

 The Wildlife Act should specify further obligations in relation to the preparation of recovery plans 

(Action Statements) for species listed including a requirement for preparation within two years of 

listing 

 

 The Wildlife Act should specify further obligations to include in recovery plans (Action Statements) 

a description of critical habitat for the species 

 

 The Wildlife Act should specify further obligations that a critical habitat determination under 

section 20 of the FFG Act must be prepared within 12 months after conclusion of a recovery plan 

(Action Statement) 

 

 Any species or community or threatening process for which management arrangements may be 

prepared or implemented under the Wildlife Act, including but not limited to any permission or 

authorisation to which the Act relates, must be prepared and/or implemented in accordance with 

the flora and fauna management provisions under Part 4 Division 3 of the FFG Act 

 

 Within 5 years of the reform of the Act, the Minister should, having regard to the Biodiversity 

Strategy under Part 4 Division 1 of the FFG Act, prepare a native wildlife conservation strategy for 

the protection and recovery of Victoria’s native fauna 

The Wildlife Act contains no effective alignment with Aboriginal heritage law, nor, expressly, with human 

rights obligations afforded Aboriginal people in relation to wildlife.44  

The Aboriginal Heritage Act 2006 recognises cultural and spiritual values embedded in landscapes, objects 

and places under provisions concerning ‘intangible Aboriginal heritage’. Registration of that form of 

heritage is included under Part 5A of the Aboriginal Heritage Act 2006. Aside from registration the 

Aboriginal Heritage Act 2006 only enables agreement-making to advance protection of intangible 

heritage.  

In our view, intangible heritage could be used as a basis on which to align Crown property in wildlife with 

cultural and spiritual authority and custodianship in wildlife held by Aboriginal people under lore/law and 

custom. For example, under section 61 of the Nature Conservation Act 1992 (Q) cultural and natural 

resources in various Queensland public lands are property of the State subject to Aboriginal or Torres 

Strait Islander ownership of heritage other than by the State. In our submission, property interests in 

                                                           
43 Implementation by Victoria of key aspects of Australia’s international environmental obligations has been 
criticised by the Victorian Auditor-General: see eg VAGO Meeting Obligations to Protect Ramsar Wetlands (2016), 
https://www.audit.vic.gov.au/report/meeting-obligations-protect-ramsar-wetlands?section=  
44 See in particular Charter of Human Rights and Responsibilities Act 2006 (Vic), subs 19(2) 

https://www.audit.vic.gov.au/report/meeting-obligations-protect-ramsar-wetlands?section
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wildlife held by the Crown (as set out elsewhere in these submissions) could be held subject to the 

obligation to give proper consideration to Aboriginal intangible heritage concerning wildlife and to any 

rights and interests reflected in subsection 19(2) of the Charter. This treatment of the Crown’s property 

in wildlife must be reflected in any provisions operating under the Act for take, use, control or other 

management of wildlife.  

The Wildlife Act presently aligns with animal welfare legislation only in order to exempt most of the 

operation of the Prevention of Cruelty to Animals Act 1986 from any action or conduct arising under the 

Wildlife Act.45 In our view, treatment of native fauna in the wild ought to be subject to proper and effective 

alignment of norms and standards of animal welfare as reflected generally in the Prevention of Cruelty to 

Animals Act 1986 and any successor legislation. As we note earlier reforms of this legislation should be 

considered as part of the reform of the Wildlife Act. 

 

2.2.2 How can the review of the Act address differences in regulation across land tenure regimes? 
Presently the Act includes prohibitions and permitting that operate across land tenures (for example take 

on public or private land where authorised). Other provisions apply primarily to public land (for example, 

hunting or tour operations in wildlife reserves). Other regulated activities occur in marine and coastal 

waters.  

 

Protection of wildlife should operate across all lands and waters, regardless of tenure or title. Public land 

and resource managers should be subject to higher standards associated with the public purposes of the 

land at issue or in recognition of the public function associated with management of natural resources 

(for example, the public character of waters, seas or coastal zones). Distinct and higher standards on public 

official and managers presently operate under other statutes, such as section 4B of the FFG Act and 

statutory provisions enabling management of Yarra River land.46 

 

2.3 The current legislative framework doesn’t preserve and conserve habitat  

2.3.1 In what ways does the Act succeed or fail in protecting and conserving wildlife habitat? Please 

provide examples from your own experience.  

2.3.2 How should the Act provide for the protection and conservation of wildlife habitat?  

2.3.3 Should the Act prescribe duties for landowners about protecting and conserving wildlife and 

wildlife habitat on their land? What could those duties look like? 
Protection and recovery of habitat is intrinsic to protection and recovery of wildlife. This is widely 

recognised in threatened species conservation law. It is implied in planning law that regulates native 

vegetation clearing. Native animal welfare in Australia is closely associated with loss of wildlife habitat.47  

 

Victoria’s Biodiversity Strategy strongly focuses on and targets protection, conservation and restoration 

of habitat as a cornerstone of biodiversity planning and management (under the rubric of ‘suitable’ 

                                                           
45 Prevention of Cruelty to Animals Act 1986 (Vic), subs 6(1B) 
46 Eg Parks Victoria Act 2018 (Vic), s 10; Water Act 1989 (Vic), s 171I 
47 See eg Taylor et al Tree-clearing: The Hidden Crisis of Animal Welfare in Queensland (WWF, RSCPA, 2017) 
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habitat). Current policy settings include a ‘net gain’ approach, linked to halting decline of threatened 

species specifically.48 The fate of habitat, especially within the landscape setting, is central to that policy. 

 

The ecosystem and extinctions crises confronting Victoria’s (and Australia’s) faunal species cannot be 

dealt with or responded to in absence of serious efforts to curb and reverse habitat loss and degradation.  

 

Nationally, failure to protect threatened species habitat represents a patent failure of law, practice and 

administration.49 No comprehensive analysis of wildlife habitat has occurred in Victoria. The last attempt 

at assessment of native vegetation clearing controls, as a proxy for habitat (measured in terms of ‘habitat 

hectares’), occurred in 2008. Those controls had slowed clearing although there was an overall decline in 

habitat across the State (gain on public land, losses on private land).50 Our proposal for performance 

reporting on wildlife management may enable a refreshed analysis of faunal habitat across the State.  

 

The Wildlife Act contains no express protections for wildlife habitat. The scheme for wildlife reserves does 

in effect provide some habitat protection. Wildlife regulations include protection of habitat but these are 

accompanied by broad exemptions extending to any authorisation to damage, destroy or disturb wildlife 

habitat under any other legislation or under forestry operations.51  

 

Planning controls for native vegetation clearing serve partially to protect wildlife habitat where that 

habitat aligns with proposals to remove, lop or destroy native vegetation for which a planning permit is 

required.52 Extensive exemptions apply under those planning controls. Vegetation removal exempted 

under planning law is susceptible to the wildlife regulations. We are aware of no example of wildlife 

habitat regulations being enforced to fill the gap in native vegetation control exemptions or otherwise.  

 

Habitat protections operating under planning controls are neither a prohibition on wildlife habitat loss or 

degradation nor a targeted device to the protection or recovery of wildlife. Those controls are a 

‘precautionary’ measure,53 situated within a broader test of acceptable (permissible) use or development 

of land. Note, for example, wildlife habitat dependent on other resource management actions, such as 

hydrological (water flow) regimes, are not regulated under planning controls. Recovery planning 

instruments for threatened species may consider habitat protections as key features of recovery but those 

instruments coordinate poorly, if at all, with habitat controls associated with native vegetation or under 

wildlife regulation.  

                                                           
48 Victorian Government Protecting Victoria’s Environment – Biodiversity 2037 (2017); see specifically at 18: ‘The 
intent is to see an overall improvement, where the majority of habitats and threatened species will be improved, 
and habitat gains will outweigh losses.’ 
49 See Ward et al ‘Lots of loss with little scrutiny: the attrition of habitat critical for threatened species in Australia’ 
(2019) Conservation Science and Practice, https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.117  
50 DSE Native Vegetation Net Gain Accounting: First Approximation Report (2008), 
http://www.dse.vic.gov.au/__data/assets/pdf_file/0003/97347/Net_Gain_Accounting_-
_First_Approximation_Report.pdf; see also Commissioner for Environmental Sustainability ‘Net gain in extent and 
condition of native vegetation’, https://www.ces.vic.gov.au/reports/state-environment-2018/biodiversity-plants-
animals/net-gain-extent-and-condition-native [State of the Environment Report indicators] 
51 Wildlife Regulations 2013 (Vic), reg 42 
52 Victoria Planning Provisions, cl 52.17; DELWP Guidelines for the Removal, Destruction or Lopping of Native 
Vegetation (2017), https://www.environment.vic.gov.au/__data/assets/pdf_file/0021/91146/Guidelines-for-the-
removal,-destruction-or-lopping-of-native-vegetation,-2017.pdf  
53 DELWP Guidelines on the Removal, Destruction or Lopping of Native Vegetation (2017), 12 

https://conbio.onlinelibrary.wiley.com/doi/epdf/10.1111/csp2.117
http://www.dse.vic.gov.au/__data/assets/pdf_file/0003/97347/Net_Gain_Accounting_-_First_Approximation_Report.pdf
http://www.dse.vic.gov.au/__data/assets/pdf_file/0003/97347/Net_Gain_Accounting_-_First_Approximation_Report.pdf
https://www.ces.vic.gov.au/reports/state-environment-2018/biodiversity-plants-animals/net-gain-extent-and-condition-native
https://www.ces.vic.gov.au/reports/state-environment-2018/biodiversity-plants-animals/net-gain-extent-and-condition-native
https://www.environment.vic.gov.au/__data/assets/pdf_file/0021/91146/Guidelines-for-the-removal,-destruction-or-lopping-of-native-vegetation,-2017.pdf
https://www.environment.vic.gov.au/__data/assets/pdf_file/0021/91146/Guidelines-for-the-removal,-destruction-or-lopping-of-native-vegetation,-2017.pdf
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In light of the above considerations, in our view the following responses are required in reform of the 

Wildlife Act on the question of wildlife habitat: 

 

 As a matter of policy, reform of the Act must accommodate the primary importance of protection, 

conservation and restoration of wildlife habitat in ecologically sustainable management of 

Victoria’s wildlife. The present scheme for broad-scale exemption from habitat protections 

operating under the Wildlife Regulations should be abolished and replaced with a policy for 

maximising wildlife habitat protection and recovery in accordance with the conservation status of 

specific wildlife. We consider certain specific responses to this proposition below.  

 

 Define ‘habitat’ as  

 

Habitat is the area or type of site where a species naturally occurs or that it depends on 

directly or indirectly to carry out its life processes, or where a species formerly occurred or 

has the potential to occur and carry out its life processes in the foreseeable future.54 

 

This definition is broadly complementary to the indicia of critical habitat under section 20 of the 

FFG Act, including where a species is present and relies on, has been present and/or may be 

present of capable of supporting the species in the future. This definition should account for 

climate refugia within the concept of habitat (or critical habitat) where applicable and the 

legislative text should include that proposition.  

 

 For wildlife species listed as threatened under the FFG Act or any other law protecting threatened 

or migratory species which may be present or have suitable habitat in Victoria, tools available 

under Part 4 of the FFG Act for the protection and conservation of habitat must be rolled out and 

used as a matter of priority. Specifically, preparation and implementation of critical habitat 

protections available under the FFG Act must be mandated for listed wildlife. We set out this 

alignment elsewhere in these submissions. As the US Centre for Biological Diversity has remarked 

on its extensive work with the US endangered species law: 

 

Critical habitat is key to the survival of endangered species. In fact, a study by the Center found, 

plants and animals with federally protected critical habitat are more than twice as likely to be 

moving toward recovery than species without it.55 

 

                                                           
54 Rylander et al ‘Defining habitat to promote conservation under the ESA’ (2020) 50 Environmental Law Reporter 
10531, 10536. This definition is the produce of debate and proposed outcomes arising from litigation and 
controversies concerning the scope and application of ‘critical habitat’ protections under the Endangered Species 
Act in the US including recent Supreme Court authority in Weyerhauser Co v US Fish and Wildlife Service 139 S. Ct. 
361, 48 ELR 20196 (2018). This case and opinion largely concerned the extent to which ‘habitat’ encompasses 
future habitat needs of a species.  
55 Center for Biological Diversity ‘Protecting critical habitat’, 
https://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/protecting_critical_habitat/in
dex.html#:~:text=Critical%20habitat%20includes%20specific%20areas,species.%E2%80%9D%20In%20other%20wo
rds%2C. See Taylor et al ‘The effectiveness of the Endangered Species Act: A Quantitative Analysis’ (2005) 55 
Bioscience 4 360 

https://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/protecting_critical_habitat/index.html#:~:text=Critical%20habitat%20includes%20specific%20areas,species.%E2%80%9D%20In%20other%20words%2C
https://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/protecting_critical_habitat/index.html#:~:text=Critical%20habitat%20includes%20specific%20areas,species.%E2%80%9D%20In%20other%20words%2C
https://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/protecting_critical_habitat/index.html#:~:text=Critical%20habitat%20includes%20specific%20areas,species.%E2%80%9D%20In%20other%20words%2C
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The Wildlife Act should require that, in circumstances where a critical habitat agreement cannot 

be concluded under section 20F of the FFG Act in a reasonable time (not exceeding 2 years), the 

Secretary must a Habitat Conservation Order as provided for under section 26 of the FFG Act.  

 

 For ‘iconic’ species, set out critical habitat where these are threatened or migratory species as 

noted above (mandate the roll out of critical habitat protections) and for non-threatened species 

require planning and management for their persistence in the wild and contribution to health 

ecosystems.  

 

 For keystone wildlife species set out critical habitat where these are threatened species as noted 

above (mandate the roll out of critical habitat protections) and for non-threatened species set out 

principal habitats within the species’ range and contribution and function of the species within 

those habitat (see also discussion on beneficial processes below).  

 

 In circumstances where actions or conduct lawfully destroy, impair or remove wildlife habitat a 

person must take all reasonable care not to harm or kill wildlife in the course of that action or 

conduct.56 Intentionally or recklessly harming wildlife seriously or killing wildlife in the courses of 

impacting lawfully on habitat should also attract criminal sanction.  

 

 Guidance in reform of legal protection for wildlife habitat can be identified in support for the goals 

and objectives of the Victorian Biodiversity Strategy,57 which include halting decline of threatened 

species and achieving ‘overall improvement’ in habitat. Legislative mechanisms complementary 

to that Strategy, alongside the actions set out above, include:  

 

o Establish provisions for legal recognition, protection, recovery and re-establishment for 

wildlife corridors and connectivity.58 

o Prepare and implement abatement plans for listed threatening processes likely to impact 

on wildlife habitat.  

o Establish and implement a program for management planning (based on Part 4 Division 3 

of the FFG Act) for all wildlife habitat identified and prioritized under the Biodiversity 

Strategy.  

o Use of FFG Act management plans for habitat protection and conservation for culturally 

significant species. 

 

                                                           
56 See eg Australian Veterinary Association ‘Native animal welfare (habitat clearing)’, 
https://www.ava.com.au/policy-advocacy/policies/environment-and-conservation/native-animal-
welfare2/?_cldee=amVzc2ljYS5mb3JyZXN0ZXJAYXZhLmNvbS5hdQ%3D%3D&recipientid=contact-
b8068ef31e0cea11a826000d3ad1b063-dfa3c8c8e9cd4e268b6bff44649fbe8c&esid=572e9c90-d2c1-eb11-a848-
000d3ad1b063  
57 Victorian Government Protecting Victoria’s Environment – Biodiversity 2037 (2017)  
58 See eg Bennett Linkages in the Landscape: The Role of Corridors and Connectivity in Wildlife Conservation (IUCN, 
2003); Lui et al ‘Identifying wildlife corridors for the restoration of regional habitat connectivity: a multispecies 
approach and comparison of resistant surfaces’ (2018) PLoS One, https://doi.org/10.1371/journal.pone.0206071; 
VPP cl 12.01-1S ‘Protection of biodiversity’: ‘Assist in the establishment, protection and re-establishment of links 
between important areas of biodiversity, including through a network of green spaces and large-scale native 
vegetation corridor projects.’ 

https://www.ava.com.au/policy-advocacy/policies/environment-and-conservation/native-animal-welfare2/?_cldee=amVzc2ljYS5mb3JyZXN0ZXJAYXZhLmNvbS5hdQ%3D%3D&recipientid=contact-b8068ef31e0cea11a826000d3ad1b063-dfa3c8c8e9cd4e268b6bff44649fbe8c&esid=572e9c90-d2c1-eb11-a848-000d3ad1b063
https://www.ava.com.au/policy-advocacy/policies/environment-and-conservation/native-animal-welfare2/?_cldee=amVzc2ljYS5mb3JyZXN0ZXJAYXZhLmNvbS5hdQ%3D%3D&recipientid=contact-b8068ef31e0cea11a826000d3ad1b063-dfa3c8c8e9cd4e268b6bff44649fbe8c&esid=572e9c90-d2c1-eb11-a848-000d3ad1b063
https://www.ava.com.au/policy-advocacy/policies/environment-and-conservation/native-animal-welfare2/?_cldee=amVzc2ljYS5mb3JyZXN0ZXJAYXZhLmNvbS5hdQ%3D%3D&recipientid=contact-b8068ef31e0cea11a826000d3ad1b063-dfa3c8c8e9cd4e268b6bff44649fbe8c&esid=572e9c90-d2c1-eb11-a848-000d3ad1b063
https://www.ava.com.au/policy-advocacy/policies/environment-and-conservation/native-animal-welfare2/?_cldee=amVzc2ljYS5mb3JyZXN0ZXJAYXZhLmNvbS5hdQ%3D%3D&recipientid=contact-b8068ef31e0cea11a826000d3ad1b063-dfa3c8c8e9cd4e268b6bff44649fbe8c&esid=572e9c90-d2c1-eb11-a848-000d3ad1b063
https://doi.org/10.1371/journal.pone.0206071
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 Establish provisions to identify and promote beneficial ecosystem processes or functions inherent 

in wildlife behaviours and life cycles. These are characteristics associated with habitat 

improvement. For example, they can be associated with intrinsic ecosystem ‘services’ provided 

by wildlife. For recognition of ‘keystone’ species their connection to ecosystem process, function 

and health should be set out and protected. In support, amendment of the FFG Act could enable 

listing of ‘beneficial ecological process’ and requiring preparation and implementation of 

management plans supporting those listed processes where they are provided by native wildlife.59  

 

2.4 The treatment of wildlife as property 

2.4.1 Do property rights related to wildlife need clarifying? If so, how?  

2.4.2 Should private landowners have greater rights to use of wildlife on their property?  

2.4.3 Should the Act recognise sentience of some wildlife and, if so, what would this achieve? How 

would this recognition affect the rights and responsibilities of governments, businesses and 

individuals?  

2.4.4 What rights and responsibilities should Traditional Owners and Aboriginal Victorians have 

related to wildlife? 
As noted in our report, we consider property rights related to wildlife would benefit from clarification. At 

common law, fauna in the wild is not susceptible of ownership or property rights. Once captured or killed 

and taken into possession lawfully it can be. In other jurisdictions, it is expressly provided in law that native 

wildlife, unless lawfully taken or used, is the property of the Crown.60 This status is not set out in the 

Wildlife Act.  

 

Reducing native wildlife to the status of property can be problematic legally and jurisprudentially (from 

the vantage point of legal theory or philosophy). The High Court has considered the complexity of property 

and ownership in wildlife where the Crown is vested with a form of ‘primary’ right of ownership.61 

Philosophically, rights of property tend to be associated with treatment of wildlife as a resource and 

object, rather than either an inherent feature of wider, ecological systems or as an entity (entities) in 

itself. There is a substantial tension here between wildlife as property and wildlife with, for example, 

recognisable subjective characteristics (such as sentience) or, from the cultural vantage point, wildlife as 

inherent to Country and to which obligations may be owed and well-being attached.  

 

As we remarked in our report, ‘Regardless of the specific policy underpinning the Wildlife Act, it is arguable 

that there should be one, that is robust, well-reasoned and justifiable.’ We made these remarks in the 

context of arguing that any relationship of the Crown (Victoria) to wildlife indicative of property must be 

accompanied by a trust-like relationship, in essence, to conserve wildlife. This relationship adverts to a 

type of public trust vested in the Crown in relation to wildlife. We do not think it necessary, or particularly 

useful, to graft property rights and/or the public trust doctrine in any strict manner on to the Crown’s 

                                                           
59 See eg Predegast ‘Australia’s lost diggers’ (2014) Wildlife Australia 26; Fleming ‘Losing Australia’s diggers is 
hurting our ecosystems’ The Conversation, 25 September 2013, https://theconversation.com/losing-australias-
diggers-is-hurting-our-ecosystems-18590  
60 Nature Conservation Act 1992 (Q), s 83; Biodiversity Conservation Act 2016 (NSW), s 2.18 
61 Yanner v Eaton (1999) 201 CLR 351, [10]-[31] 

https://theconversation.com/losing-australias-diggers-is-hurting-our-ecosystems-18590
https://theconversation.com/losing-australias-diggers-is-hurting-our-ecosystems-18590
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functions or powers relating to wildlife in Victoria.62 Attaching the Crown’s role in wildlife management 

closely or prescriptively to theories of property or public trust63 is apt to create more confusion than less. 

It does not assist, further, with ‘modernising’ legal framings of wildlife which aim to recognise different 

(sometimes disparate) qualities in wildlife not based solely on rights to ‘take’ or ‘use’ (which tend to be 

amenable to concepts of property) but on ethical or cultural obligations toward wildlife.64  

 

In our view, there is arguably a more pragmatic and effective pathway through the potential maze of 

rights and duties posed by ‘foundational’ questions of property in wildlife. That is to set out the broad 

authority and duties of the Crown in relation to wildlife as a type of ‘public good’. This approach tends to 

frame the relationship as one of broad powers and concomitant obligations operating through the Crown 

on behalf of all Victorians.  This approach also responds to the question of public duties in wildlife 

management and the source and nature of those duties.  

 
To this end we propose a new section of the Act drafted along the following lines; 

 

Authority of the Crown in relation to wildlife  

 

Authority to manage wildlife in Victoria vests in the Crown and that authority must be exercised on behalf 

of all Victorians in accordance with the overarching objective, the objects and principles of this Act.  

Part 3: What mechanisms does the Act need to achieve its objectives? 

3.1 The Act lacks principles about how to manage wildlife 

3.1.1 Should the Act include statements of principle and criteria to guide regulators, duty holders 

and the public? Why are such principles important? If you do support including principles, what 

do you think they should be and why? 
We have addressed the need for legislated principles for wildlife protection and conservation above. We 

have proposed content to those principles above also. 

 

The operation of principles under the Act will be informed by the design of authority and duties vested in 

the Crown as an incident of ‘primary’ statutory management of wildlife. Under our proposals those 

obligations would extend to all enumerated public entities.  

 

The principles would also act as legislative guidance to decision-makers and planners operating under the 

Act.  

 

                                                           
62 The association of environmental management in Australia with concepts of trust law (including the public trust 
doctrine) and fiduciary theory have proven to be challenging, if not vexed: see eg Coghill et al (eds) Fiduciary Duty 
and the Atmospheric Trust (Ashgate, 2012) 
63 Taking the fundamental proposition that the law of trusts and equity, including fiduciary duties underpinning 
them, are fundamentally a species of property law.  
64 For example, that wildlife should be treated humanely, that wildlife have intrinsic rights of existence (which 
could be equated with rights as legal subjects or ‘rights of nature’), or that ancestral connections and obligations 
are inherently embedded in and embodied by specific wildlife in accordance with law and custom.  
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3.2 Does the Act facilitate an equitable and participatory approach to wildlife management 

and conservation?  

3.2.1 Should the Act include provisions for consultation with the community on certain issues? 

What issues should undergo community consultation?  

3.2.2 How can community involvement in decision making under the Act be improved?  

3.2.3 Are there currently barriers to private sector actors having meaningful involvement in wildlife 

management and conservation in Victoria? What are those barriers and what problems do they 

create for achieving the objectives of the Act? How might any such barriers be removed or 

minimised? 
The Act is essentially absent any real or effective mechanisms of public participation. Modern 

environmental laws recognise a fundamental principled and practical role for extensive public 

participation at all levels of decision-making.65 These laws are intended to govern how the community 

manages and interacts with important ‘public goods’ and public interest matters. In this case that public 

good is native wildlife and, by extension, biodiversity and the ecological goods and services it provides.  

 

Public participation or community involvement should be the default setting for decision-making, 
planning, policy-making and/or program development under the Act. Community involvement must be 
participatory by design rather than by exception 
 

Public participation needs to function at certain key decision points under the Act: 

 

 Planning, policy or strategies 

 Statutory authorisations or approvals 

 Review of decisions 

 Enforcement of the law 

 

We discuss these matters in more detail below.  

 

Best practice guidance on the structure and model of public participation in environmental decision-

making can be found, in our submission, in the Aarhus Convention.66 The Aarhus Convention is based on 

three pillars of public participation: environmental information, public participation (for example, in 

planning and decision-making), and access to justice (for example, rights to enforce the law).  

The categories of discussion below largely go to each of those ‘pillars’, except arguably for environmental 

information. In our view, the Aarhus Convention is instructive on requirements to provide environmental 

information insofar as that exercise must be proactive and strategic, not only responsive to specific 

requests or proposals for impacts. For example, the Convention requires collection, collate, and 

dissemination of environmental information relevant to the tasks and functions of regulators.67 In our 

                                                           
65 See eg Bates Environmental Law in Australia (9th ed, 2016), [7.8]: ‘Environmental legislation commonly 
incorporates all or a combination of the following… provisions that spell out public rights to be involved in both 
strategic planning and project evaluation, ranging from rights to make submissions through to rights to enforce 
breaches by court-based action and question the merits of decisions made…’ 
66 UNECE Convention on Access to Information, Public Participation in Decision-Making, and Access to Justice in 
Environmental Matters (1998), https://ec.europa.eu/environment/aarhus/index.htm  
67 Aarhus Convention, Art 5 

https://ec.europa.eu/environment/aarhus/index.htm
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view, that model of principle should additionally underpin management and regulation under the Wildlife 

Act.  

 

3.3. The Act has no framework for enabling wildlife management plans 

3.3.1 Should the Act enable wildlife management plans? What provisions should be included for 

such plans? 
Plans and similar instruments are essential to the management of wildlife, wildlife habitat, relevant 

ecosystem management, and management of Country or intangible heritage.  

Under the scheme we propose in these submissions, planning is necessary beyond the scope of ad hoc 

wildlife plans,68 in order to account for the broader ecological and cultural imperatives.   

We have discussed elsewhere in these submissions numerous opportunities and practical requirements 

for alignment of wildlife management with planning tools under other laws.  

Planning in relation to wildlife needs to function: 

 Geographically; and 

 Species or issue specific. 

There are circumstances where these dimensions to planning come together intrinsically, such as in 

recovery planning (Action Statements), critical habitat protection, and flora and fauna management plans.  

As we note elsewhere, a range of planning tools and mechanisms are available under law now and it is 

preferable that those tools are used – indeed, in our view, it is essential that mandating to preparation 

and use of many of those tools it adopted into the Wildlife Act.  

In addition to the alignments proposed elsewhere in these submissions, a key consideration in planning 

relevant to the Wildlife Act is strategic alignment with inter-jurisdictional and State-wide ecological or 

biodiversity planning. In effect, this question concerns alignment with national planning, on the one hand, 

and regional (Victorian) planning, on the other hand. An implication of these issues is that wildlife 

management is frequently not a matter confined to Victoria or to specific regions within Victoria.  

In regard to these questions, we submit reform of the Wildlife Act provides the opportunity to establish 

more effective and robust bioregional planning. Victoria has been a leader in bioregional planning 

historically, specifically the former Land Conservation Council, exercising investigative and recommending 

powers under the Land Conservation Act 1970, implemented in effect a wide-ranging form of bioregional 

planning across the State over two decades. Many of the LCC recommendations remain the basis of 

conservation management today. More recent forms of bioregional planning, such as Regional Catchment 

Strategies, have been far less effective in achieving conservation outcomes, largely because they contain 

no binding and authoritative legal force and are intended primarily as natural resources management 

guidance. Similarly, at the national level, provisions for bioregional planning under the EPBC Act are 

essentially unused. Non-statutory ‘biodiversity response planning’ operates as part of implementation of 

Victoria’s Biodiversity Strategy but it is not clear what the measurable effect of this device is or has been 

or how well or otherwise it integrates with other tools (such as Regional Catchment Strategies or 

management plans for parks or reserves).  

Bioregional planning can provide key frameworks for environmental management and planning, 

beneficial to wildlife, but in order to be robust a model and mechanism needs to be devised out of 

                                                           
68 Eg DELWP Victoria Kangaroo Harvest Management Plan 2021-2023 (2021) 
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experience and effectiveness. Recovery planning for numerous threatened wildlife species, built on and 

with strong community support, form one core of effective bioregional planning relevant to protection 

and conservation of wildlife. This approach often builds on the iconic character of certain wildlife 

species.69 Similarly, landscape-scale ecological restoration programs based on community organisation 

and mobilization are a similar foundation for statutory habitat protection tools.  

Bioregional planning tools can also be prepared with regard to schema and tools for ecological restoration 

and recovery, as noted above.70  

 

3.4 The permissions framework lacks clarity, transparency and accountability 

3.4.1 Should the Act simplify and clarify the provisions relating to the various licences, permits and 

authorities? Is there scope to reduce regulatory burden without undermining the intended 

outcomes of the Act? 
Permitting and authorisation provisions are presently highly opaque and include little legislative guidance, 

structure or control. Contemporary environmental approvals include legislated and clear decision steps 

and criteria. This approach needs to be adopted into wildlife decisions, such as permitting, listing and 

planning.  

 

Fast-tracking or ‘de-regulatory’ measures are entirely inappropriate. Broad overhaul of regulation is 

required in order to bring these aspects of the Act into the 21st century. The central issues here are not 

‘regulatory burden’ (such as on private or commercial interests engaged in take or use) but the almost 

total absence of effective statutory standards and arrangements appropriate to contemporary norms 

(community attitudes, analogous legislative schemes) and the factual (ecological, cultural, welfare) 

problem.  

 

Permitting and authorisation of all types must be accompanied by: 

 

 Statutory notice provisions for applications and proposals (eg for take or use) 

 Application provisions 

 Assessment provisions 

 Clear legislative criteria and considerations for decision-making 

 Merits review rights (see below) 

 

We comment further on these elements of decision-making processes below.  

 

                                                           
69 See eg Birdlife Australia ‘Red-tailed Black Cockatoo’, http://www.redtail.com.au/; Australia Koala Foundation 
‘Koala habitat atlas’, https://www.savethekoala.com/our-work/koala-habitat-atlas/  
70 See eg SERA National Standards for the Practice of Ecological Restoration in Australia (2018) 

http://www.redtail.com.au/
https://www.savethekoala.com/our-work/koala-habitat-atlas/
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3.5 Fees imposed by the Act do not fully recover costs 

3.5.1 Is the Act transparent about who pays for regulatory services?  

3.5.2 Is full cost recovery appropriate, or should fees for some licences and activities be 

subsidised? What role is there for user pays or beneficiary pays principles? What, if any changes, 

should be made and why? 
The regulatory service of the State is essentially a public service directed to the protection and 

conservation of wildlife as an inherent public good. It is appropriate that the cost of regulation is borne 

primarily by public appropriations. In terms of those circumstances where a private or commercial benefit 

is derived from wildlife (for example take or use), permitting fees should be principled and reflect either 

a proportion of cost or cost recovery. In circumstances where permitting enables only loss or harm to 

wildlife (for example, where no benefit is derived from use), fees or costs should be governed by principles 

of ecological sustainability including, for example, biodiversity conservation and ecological integrity as 

fundamental considerations and internalization of environmental costs. Offsetting provisions could be 

considered.71 If offset arrangements are to be contemplated in relation to wildlife take or use we submit 

that such a scheme must be carefully design in order to avoid so-called ‘averted loss’72 and preferably 

adopt a strategic and target-based approach to ecological compensation aligning with wildlife 

conservation and ecological restoration.73 

 

3.6 The Act doesn’t have a mechanism for the making of mandatory codes, standards or 

guidelines 

3.6.1 Should the Act contain provisions that allow for issuing mandatory codes of practice, 

standards or guidelines?  

3.6.2 What activities could most benefit from the development of mandatory codes or standards? 
Wildlife management would benefit from preparation of adoption of a range of codes, standards or 

guidance including: 

 

 Guidance operating across the Wildlife Act and FFG Act for preparation of recovery plans (Action 

Statements), critical habitat determinations, and management planning 

 Standards for bioregional planning 

 Principles and standards for ecological restoration where actively involving wildlife conservation 

 Guidance in relation to permitting decisions, analogous to native vegetation assessment guidance 

under planning law or ‘significant impact’ guidance under national environmental laws 

 Code(s) for persons involved in permitted take or use of wildlife  

 Code for the monitoring or implementation of permits or ACTWs (including requirements for 

independent monitoring in certain circumstances) 

                                                           
71 Cf Nature Conservation Act 1992 (Q), Part 5 Division 9 
72 Maron et al ‘Locking in loss: baselines of decline in Australian biodiversity offsets policies’ (2015) 192 Biological 
Conservation 504, https://www.sciencedirect.com/science/article/abs/pii/S0006320715002128  
73 Simmonds et al ‘Moving from biodiversity offsets to a target-based approach for ecological compensation’ 
(2019) 13 Conservation Letters 2 e12695, https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/conl.12695  

https://www.sciencedirect.com/science/article/abs/pii/S0006320715002128
https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/conl.12695
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 A code(s) for wildlife welfare and wildlife rehabilitation in the context of emergencies or 

disasters.74 

 

Part 4: Does the Act promote transparency and accountability? 

4.1 Should expanded reporting requirements be included in the Act? 

4.1.1 Does the Act require an adequate degree of transparency about, and accountability for, 

decision making on matters relating to wildlife? If not, how could this be improved? For example, 

which activities/decisions/ criteria should be more transparent? Which parties should be more 

accountable and for what? 
Operation of the Wildlife Act is highly opaque. It is does not conform to well-entrenched standards in 

legislative design and public administration for transparency, accountability and public participation. 

These are standards generally expected across public management and decision-making not just 

environmental management and decision-making.  

 

In relation to the making of plans or similar instruments relating to wildlife, analogous measures under 

the FFG Act provide relevant models for notice, public consultation, reporting and review.  

 

In relation to permitting arrangements, we submit that following provisions must be drafted into the Act 

with the intention of creating transparency and accountability across the decision-making cycle. These 

standards are appropriate to contemporary democratic expectations.  

 

Notice of applications and proposals for take or use requiring permission 

As a general rule, any proposal to take or use wildlife (however described) should be subject to a written 

process of application which in turn must be put on public notice for a set (statutory) period of time. It is 

typical in the context of decisions concerning public resources or benefits (for example, development 

rights or water access rights) for a proponent to be required to provide notice to interested persons 

and/or the public at large of a proposal. In our view, the inherent public nature of impacts on wildlife 

require provision in the Act for notice to the public generally. This can be done online by whomever is 

handling the application.75  

 

Assessment of applications against statutory considerations 

We understand there is a form of assessment process for applications to ‘control’ wildlife.76 Again, there 

is no legislative structure to this process. The absence of a statutory scheme for assessment of decisions 

under the Act is a major shortcoming, lacks transparency and is evidence of the generally dated and 

archaic administrative arrangements in place under the Act. For any contemporary decision concerning 

                                                           
74 See HSI and BG Economics Safeguarding Australia’s Wildlife: Lessons from the 2019-20 ‘Black summer’ Bushfires 
(2020), 
https://hsi.org.au/uploads/ckfinder/userfiles/files/Safeguarding%20Australia's%20Wildlife_Final%20Report__Octo
ber%202020.pdf  
75 See eg DAWE ‘EPBC Act Public Notices’, http://epbcnotices.environment.gov.au/; City of Melbourne ‘Planning 
and Building Register’, https://www.melbourne.vic.gov.au/building-and-development/property-
information/planning-building-registers/Pages/planning-building-registers.aspx; DELWP ‘Browse Amendments’, 
https://www.planning.vic.gov.au/schemes-and-amendments/browse-planning-schemes  
76 DELWP The Authority to Control Wildlife (ACTW) System Review: Discussion Paper (2018), 11-17 

https://hsi.org.au/uploads/ckfinder/userfiles/files/Safeguarding%20Australia's%20Wildlife_Final%20Report__October%202020.pdf
https://hsi.org.au/uploads/ckfinder/userfiles/files/Safeguarding%20Australia's%20Wildlife_Final%20Report__October%202020.pdf
http://epbcnotices.environment.gov.au/
https://www.melbourne.vic.gov.au/building-and-development/property-information/planning-building-registers/Pages/planning-building-registers.aspx
https://www.melbourne.vic.gov.au/building-and-development/property-information/planning-building-registers/Pages/planning-building-registers.aspx
https://www.planning.vic.gov.au/schemes-and-amendments/browse-planning-schemes
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rights or impact on the environment, natural resources, land or land use, or development, assessment 

occurs under an appropriate scheme designed for the purposes and the subject-matter at issue. Where 

environmental outcomes are at issue a form of environmental or biodiversity assessment is the norm, 

although often subject to exemptions and/or discretion as to use (for example in the case of large-scale 

projects under the Environment Effects Act 1978). Assessment processes will often by tailored to the 

circumstances. For example, see the scaled options for assessment under the EPBC Act, or compare the 

assessment scheme under Victoria’s native vegetation clearing controls as against the inquiry process 

operating under the Environment Effects Act.  

 

In the case of wildlife take or use (control) decisions, it is likely that assessment procedures will be required 

at different scales, depending on the circumstances. For example, an application for one-off removal or 

disturbance of native species interfering in farm operations would require a different scale and type of 

assessment process to large-scale, recurring commercial take of wildlife across a substantial area (such as 

kangaroos) or substantial land-clearing that destroys habitat for a key wildlife population. Not only are 

environmental considerations likely to differ but potential amenity or social impacts are likely to differ. 

For example, gas guns dispersing cockatoos pose less obvious risk or nuisance than firearms used on an 

adjacent property.  

 

In our view, it is likely that assessment processes need to operate at two main levels: 

 

 Ordinary applications, where a proposal is to take or use (control) wildlife at a limited scale, 

unlikely to pose significant risks or impacts (including to wildlife, ecosystems/conservation 

outcomes and humans and considering cumulative and indirect impacts as well as direct impacts), 

confined to one year in duration, and undertaken with no lethality and little or no disturbance 

sensitive to the life cycle or habitat needs of species or population. This type of application could 

be said to be analogous to policy and guidance operating under planning law for clearing of native 

vegetation.  That scheme uses, in effect, a risk-based approach to assessment. This type of 

assessment would be undertaken by an office within the regulator.  

 

 Higher risk applications, where a proposal would affect wildlife at a larger scale, over a longer 

time period (up to 3 years), likely pose significant risks or impacts to the environment or humans 

or both (including but not limited to species or communities listed under State or Commonwealth 

law), and/or may include lethal methods of control. This type of application could be dealt with 

by an independent expert panel, provided for under the Act, and by way of public inquiry.  

 

The structure of assessment suggested above is not dissimilar to processes informing planning permits 

and planning scheme amendments respectively.  

 

Decision-making in accordance with an appropriate legal test 

There are a range of statutory actions enabled under the Act, including permitting decisions and plans. 

Each contributes discrete actions affecting or influencing wildlife and ecological outcomes. In our view, 

the legal test framing outcomes in any specific instance under the Act should be reformed.  
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One relevant source of reform of the decision-making framework lies in the goal and objectives sought 

under the Victorian Biodiversity Strategy. These objectives include ‘overall improvement’ in biodiversity 

in Victoria as achieved through a ‘net gain’ in habitat and arresting the decline in threatened species 

habitat. This framing might potentially be adapted and applied to wildlife conservation under this Act.  

 

The present legal test informing a decision to authorise control, other than for game hunting, is the 

Secretary’s satisfaction of the need for the authority (licence or authorisation) because of certain forms 

of damage or nuisance, or for purposes relating to conservation, Aboriginal cultural uses, wildlife welfare, 

human health or safety, or as an incident to a management plan.77 The test is effectively an exercise in 

broad discretion available to the Secretary conditioned by his/her reasonably held opinion as to necessity 

and the existence of certain sets of facts or purposes. The test is subjective. In our view, the relevant legal 

test needs to be overhauled: 

 

 It should have an objective basis – that is, a decision should reflect an outcome generally 

stipulated under the Act (i.e. intended by Parliament) rather than a state of satisfaction as to 

necessity, however informed, of the Secretary. The Secretary, or delegate under the Secretary’s 

authority, will necessarily have to form a judgment or opinion as to whether the stipulated 

outcome is met in any specific case.  

 

 An outcome in any specific case, reflecting the overarching objective of the Act and legal status 

afforded to wildlife under the Act, must achieve an ecological ‘net gain’ for protected wildlife and, 

for threatened wildlife, contribute to arresting species decline. More specifically,  

 

o For protected wildlife, permitted or authorised take, use, harm, disturbance or 

destruction of wildlife must only be authorised where it can be demonstrated that to do 

so would not compromise the ecological sustainability of the species, the ecosystem of 

which it is an intrinsic component, or, as relevant, scope and opportunities for recovery 

of the species or the ecosystem of which it is a component. Additionally, the humane 

treatment of wildlife must be demonstrated. 

o For threatened wildlife, permits or authorised take, use, harm, disturbance or destruction 

of wildlife must not be authorised other than where to do so would contribute to the 

recovery and conservation of the species or the ecosystem and where it is humane.  

 

 Primary weight must be given to ecological considerations in accordance with the overall 

objective of the Act. The outcome must consider Aboriginal heritage considerations, as relevant 

and known. For culturally significant wildlife, decisions must give substantial weight to both 

ecological and cultural considerations.  

 

 A decision may take into account economic and social factors. 

 

In the manner suggested above, long-term policy may be reconciled with the statutory decision-making 

framework affecting wildlife conservation.  

                                                           
77 Wildlife Act 1975, ss 28A(1), 28G and 28H. Wildlife licences under section 22 are granted under a broad 
discretion on the Secretary to do so. These apply in practice largely to keeping or trading in wildlife, not control.  
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Administrative review 

Administrative review of decisions is a cornerstone of transparent and accountable decision-making. This 

mechanism refers to review on the merits of decisions made at first instance on ATCWs. This mechanism 

refers to review on the merits of first instance decisions made by statutory decision-makers. Review is 

undertaken by an independent, quasi-judicial body. In Victoria, this is the function of VCAT.  

 

We consider the questions of merits review and its reform below.  

 

Renewal of authorities to take or use (control) wildlife should be subject to notice, assessment and review 

provisions as above.  

 

Independent monitoring of implementation of ACTWs or permitting 

There are circumstances in which projects or activities with large-scale impacts on the environment are 

required to include independent monitoring of implementation.78 In our view there are likely to be 

circumstances in which this approach is appropriate and necessary to administration of permitting or 

ACTWs or other tools (such as plans) enabling take or use of wildlife. For example, in circumstances where 

authorised take would have risk to threatened species or ecosystems, clear risk to the public or personal 

safety, or operating at a large-scale, employment and reporting from independent monitors would be 

appropriate and should be incorporated into statutory instruments and conditions. 

 

Performance auditing of permitting system 

The permitting system must be subject to periodic, independent review. Preferably, this process would 

be conducted by the Victorian Auditor-General’s Office.  

 

In our view this oversight mechanism should be embedded in the Wildlife Act.  

 

It is appropriately undertaken by VAGO given the task (performance audit of permitting) is principally one 

of public administration.  

 

Performance reporting on wildlife management  

There is now a well-established trend to environmental reporting across various geographic and subject-

matter areas. Commencing with State of Environment reporting this exercise most recently has 

encompassed reporting on marine and coastal environments.  

 

It is appropriate that this integrity function extends to the state of Victoria’s wildlife, in order that the 

condition of wildlife (including the ecological conditions facing native wildlife) are the subject of systemic 

                                                           
78 In inquiry into reform of environmental assessment processes, the Victoria Parliament’s Environment and 
Natural Resources Committee in 2011 recommended wide-ranging reforms to environmental monitoring, including 
establishment of an Office of the Environmental Monitor. We recommend the proposals of the Committee as a 
basis for improved administration of the Wildlife Act: see ENRC Inquiry in to the Environment Effects Statement 
Process in Victoria (2011), ch 9, 
https://www.parliament.vic.gov.au/images/stories/committees/enrc/FINAL_EES_Report_30_August_2011.pdf  

https://www.parliament.vic.gov.au/images/stories/committees/enrc/FINAL_EES_Report_30_August_2011.pdf
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analysis and review. This task is distinct from the narrower task of systematic review of administration of 

the Act (or specific administrative tasks under the Act).  

 

State of Victoria’s wildlife reporting could be undertaken as a stand-alone document or a dedicated 

feature of wider State of the Environment reporting.  

 

‘Best available science’ mandate 

It should be an express requirement of the Act that any decision or action taken under the Act is based, 

as relevant, on best available science and Aboriginal cultural knowledge. This reflects what is known as 

the ‘best available science’ mandate. That requirement underpins much environmental legislation and 

typically informs environmental practice and administration more widely. The meaning of ‘best available 

science’ has been developed in US environmental jurisprudence over several decades. The concepts has 

been forensically considered in the context of other resource management domains where it operates as 

a statutory condition, such as water management.79 ‘Best available science’ should be closely associated 

with scientific integrity and processes and practices reinforcing such norms.80 

 

We propose that the ‘best available science’ mandate be accompanied by a concurrent requirement to 

based decision-making on cultural knowledge or, rather, a joint or hybrid mandate to bring together 

scientific and cultural knowledge in order to inform decision-making regarding wildlife. What this suggests 

is a knowledge base reflective of both relevant science, to the degree it is available and amenable to 

decision-making with cultural knowledge, similarly to the degree it is available and relevant to decision-

making. This standard may assume a process of recovery and revitalisation of cultural knowledge 

alongside development of science.  

 

This pluralistic approach to the BAS mandate has, in practice, been evolving through practice and 

implementation in various environmental and NRM contexts, leading to development of protocols and 

arrangements for collaboration and cross-fertilization across knowledge domains.81 

 

Under the Act, one of the guidance documents that should be prepared is guidance for protocols and 

models for collaborative, joint and/or pluralistic methods for the use of scientific knowledge and 

Aboriginal cultural knowledge.  

 

Public registers and their maintenance  

The Act should entrench broad presumptions of public access to information and documents relevant to 

or used in administration of the Act.82 

 

The Act should establish arrangements for public registers including for: 

                                                           
79 See Walker Royal Commission into the Murray Darling Basin Final Report (2019) 
80 Colloff et al ‘Scientific integrity, public policy and water governance in the Murray Darling Basin, Australia’ (2021) 
Australasian Journal of Water Resources, https://doi.org/10.1080/13241583.2021.1917097  
81 See generally CSIRO ‘Indigenous science’, https://www.csiro.au/en/research/indigenous-science; Mackenzie et 
al Cultural Flows: Field Work Results and Findings Report (MLDRIN, NBAN and NAILSMA, 2017), 
http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131  
82 Compare for example ‘public availability requirements’ under Planning and Environment Act 1987 (Vic), Part 9 
Div 6A 

https://doi.org/10.1080/13241583.2021.1917097
https://www.csiro.au/en/research/indigenous-science
http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
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 Applications or notices; 

 Permits, plans or any instrument made or opinion notified under the Act; 

 Enforcement proceedings not otherwise made public such as through judicial processes. 

 

Public register should be maintained electronically and on an appropriate website.  

 

Programs to support robust citizen science and community-based monitoring and reporting 

Citizen science and community-based study, monitoring and reporting is frequently fundamental to the 

knowledge base for wildlife and wildlife management.  

 

Collection, collation and distribution of data and scientific knowledge concerning wildlife and other 

biodiversity is basic to the operation of key platforms presently used planning, management and decision-

making purposes, such as the Victoria Biodiversity Atlas.  

 

There are no clear statutory principles or arrangements governing these scientific platforms, their design, 

operation or ‘curating’. There is no recognition in law of their role, purposes or functions in decision-

making, planning or otherwise.  

 

In our experience extensive sources of relevant scientific data and information are not in the public 

domain, such as where information is collected by consultants or experts under agreement with public or 

commercial clients.  

 

Given the basic importance of scientific information to wildlife management, regulation and decision-

making, legislative response to the framing and management of those information sources seems 

imperative. This could be done in terms of: 

 

 Requirements for standards and protocols concerning scientific information and scientific 

platforms, broadly supporting the ‘best available science’ mandate.  

 

 Provisions in the Act to enable and promote citizen science and community-based monitoring and 

reporting. 

 

4.2 Should independent expert advice play a greater role in decision making under the Act? 

4.2.1 Should the Act include provisions that require and enable establishment of a scientific 

advisory committee or advisory panels to provide expert guidance to key decision makers such as 

the Minister, the Secretary or the regulator on specific matters relating to wildlife? Why or why 

not? What other approaches are available? 
 

We agree that independent expert advice must play a greater role in decision-making under the Act. That 

principle should be extended to all key conduct and administrative actions required or enabled under the 

Act. For example, decision-making may encompass actions in the form of permitting (however described) 

and planning of various types. Other measures, such as the design of programs or preparation of guidance, 

codes or standards, need also to be informed by appropriate expertise.  
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While expert advice may be sought on various decisions made under the Act now, none of that is 

formalised and legislated. In our submission, it is standard to the design of contemporary legislation where 

administration depends to a substantial degree on scientific or other expertise that provision is made for 

that under the legislative scheme itself. Requirements for expert input including committees and panels 

should traverse:  

 

 Policy-making 

 Planning  

 Decision-making including assessments and permitting 

 Programs for wildlife monitoring and reporting 

 Compliance and enforcement 

 

As we have proposed above, all decisions and actions under the Act should be informed by best available 

science and cultural knowledge.  

 

Expertise needed to inform administration of the Act may well encompass biophysical sciences, social 

sciences, and Aboriginal cultural knowledge.  

 

Institutional reform  

The question of independent expert input into decision-making and planning under the Act raises the 

wider question of independent authority in relation to administration of the Act more generally. 

Specifically, in our view, there is an imperative for wide-ranging reform to institutional arrangements for 

administration of the Act and wildlife regulation and management. As we advert to elsewhere in these 

submissions, the scope of this field of administrative reform, set out in the legislation, needs to encompass 

the broad cycle of public administration concerning wildlife. Institutionally, it is preferable that these tasks 

be situated within an authoritative body, independently established and operated under its own statute. 

We refer to the concept of a Biodiversity Commissioner below. EJA has previously referred to the need 

for an independent Environment Commissioner. There are other models and options.  

 

As our submissions elsewhere indicate, in our view an independent institution needs to be supported by 

internal specialised offices, in addition to policing and enforcement functions, such offices for 

conservation science, assessment, independent monitoring, and welfare.  

 

Presently, wildlife regulation is managed from within DELWP through the Office of the Conservation 

Regulatory (‘OCR’). OCR is not an independent statutory entity. It is an administrative office. We 

understand its main focus areas in relation to wildlife are compliance and enforcement and management 

of the ATCW process (presumably including a role in assessment and decision-making on applications). In 

our submission, OCR is almost certainly hamstrung by the archaic and confined array of enforcement 

mechanisms it has at its disposal and the highly opaque and permissive regime for wildlife ‘control’ (as we 

discuss elsewhere), but beyond that the Office has neither the mandate (including Parliamentary 

mandate) nor the resources to undertake the substantial, complex and specialised task of managing the 

system of wildlife conservation.  
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An effective institution, whether focused solely on wildlife management of wider biodiversity issues, 

needs far wider powers, resources, authority, and remit.  

 

It must be a multi-dimensional body that can gain and retain the trust of the community.  

 

Presently, in our view, it is fair to say that there is virtually no community trust in the will or capacity of 

regulatory authorities to protect and conserve Victoria’s wildlife. A testament to that fact is the glaring 

contradictions and contrast between various minor policing operations conducted by OCR in relation to 

wildlife offences while at the same time the State, via DELWP and other agencies, conduct systematic, 

large-scale land-clearing and habitat destruction operations through actions such as: 

 

 Planned burning regimes and ancillary land-clearing, largely in absence of environmental 

assessments including assessments or protections for threatened species; 

 Infrastructure projects; 

 Forestry operations, including operations found judicially to be unlawful under Victorian law. 

 

It is fair to say that independent expertise and authority is required in decision-making concerning wildlife. 

But in absence of a major shift in policy and practice by the Crown and its agencies in land and resource 

management, especially on its own (public) estate, adjustments to decision-making processes and inputs 

into them will remain of marginal benefit.  

Part 5: Are current compliance and enforcement mechanisms adequate? 
 

Compliance and enforcement mechanisms are arguably two of the most important aspects of the review.  

The review itself was initiated after hundreds of wedge-tailed eagles were killed at a property in Tubbut, 

wherein the individual responsible received a 14-day jail term and a $2,500 fine.  In response to this event, 

Environment Minister ordered the review, calling for the Act to be modernised, strengthened and ensure 

the necessary penalties are available to ensure wildlife are protected.83 

Mechanisms for compliance and enforcement are a key weakness under the Act. It is likely that, as with 

many environmental laws, wildlife legislation is characterized by high degrees of non-compliance and 

under-enforcement. Without major overhaul of law and practice in relation to compliance and 

enforcement of wildlife management, both ecological sustainability and ecological health are seriously 

compromised and so is the integrity of the rule of law. Reform and overhaul of compliance and 

enforcement should have regard to principles governing the environmental rule of law.84 

 

Aside from mechanisms concerning administrative or judicial review of wildlife decisions (as a form of 

enforcing the correctness of actions taken under the Act), in our view enforcement reform in wildlife law 

must include: 

 

                                                           
83 https://www.abc.net.au/news/2020-05-04/wedge-tailed-eagle-deaths-prompt-review-of-wildlife-act/12210956 
84 See IUCN World Commission on Environmental Law IUCN World Declaration of the Environmental Rule of Law 
(2016), 
https://www.iucn.org/sites/dev/files/content/documents/english_world_declaration_on_the_environmental_rule
_of_law_final.pdf  

https://www.iucn.org/sites/dev/files/content/documents/english_world_declaration_on_the_environmental_rule_of_law_final.pdf
https://www.iucn.org/sites/dev/files/content/documents/english_world_declaration_on_the_environmental_rule_of_law_final.pdf
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 Major reforms to schema and mechanisms of compliance and enforcement available 

 Reform to institutions or agencies with jurisdiction for compliance and enforcement.  

 

In respect of reform to compliance and enforcement tools (mechanisms), generally clear distinctions, 

thresholds and jurisdictions need to established for three forms, models or levels of enforcement: 

 

 Criminal 

 Civil 

 Administrative.  

 

Currently, outside of actions for judicial review or merits review of certain decisions, the only sanctions 

available under the Act are criminal sanctions. Criminal sanctions are necessary and appropriate especially 

in the context of more serious contraventions of the law, reflecting serious, protracted or organised 

transgression of community norms and expectations in relation to wildlife. Certain other tools should be 

available for managing non-compliance also, such publication of details of contravenors. In other areas of 

environmental law, such as pollution control under the Environment Protection Act, this diversity and 

structure of compliance and enforcement is commonplace. Similarly, in other areas of law, such as the 

management of economic life through corporations law or consumer law, comprehensive and 

sophisticated regulation of unacceptable conduct and design of sanction are well-established. These 

schema reflect society’s values and importance placed on orderly, fair and appropriate management of 

conduct and affairs in these domains. In our submission, the fate of wildlife and the environment more 

generally is no less significant. Indeed, given current ecological conditions, effective design and operation 

of compliance and enforcement in this space has been long ignored to our collective peril.  

 

5.1 It’s not clear whether the Act creates the appropriate offences 

5.1 1 Should the Act include other offences?  

5.2.2 Should any offences be repealed 
Offence provisions are an important tool in the protection of native wildlife. Criminal sanctions (up to and 

including imprisonment) sends the signal that, especially at the more serious end of the spectrum, the 

community views unlawful harm or destruction of wildlife as unacceptable.  

Criminal sanction can be a relatively blunt and difficult instrument in the context of wildlife crime. 

Enforcement requires meeting the most rigorous standards of proof, including in contexts where evidence 

can be difficult to obtain. Criminal sanction is nevertheless important, especially where behaviour is 

egregious, callous, organised or systematic, or clearly outside of social norms and expectations.  

 

Note in wedged tailed eagles case failure to prosecute landowner as no offence of aiding and abetting or 

commissioning the offence 

 

5.2 Do maximum penalties deter or sufficiently reflect the seriousness of offences? 

5.2.1 Are the maximum penalties in the Act adequate to punish and deter offenders? If not, what 

should they be? 
Currently, comparison of financial penalties for offences under the Wildlife Act and other environmental 

laws indicate maximum penalties are around 3 times higher under the FFG Act than the Wildlife Act (if a 
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corporation, lower if an individual), 8 times greater under the NSW Biodiversity Conservation Act (for an 

individual, 42 times greater for corporations), and 27 times greater under the EPBC Act (for an individual, 

42 times greater for a corporation).  

These figures indicate that contemporary penalties for environmental crimes are set far higher than 

currently set under the Wildlife Act.  

Offences and penalties under the Act are essentially set as a legacy. They have not been updated as far as 

we know. More significantly, they do reflect any strategic or principled approach to the use of criminal (or 

other) sanctions. We comment further on this question below.  

The Act should include offences against damaging critical habitat, particularly for threatened and 

endangered species. Habitat loss and fragmentation are key threatening processes for a number of native 

species. If the aim of the Act is to protect and conserve wildlife, the inextricably link between wildlife and 

their habitat should be reflected in the inclusion of sanctions against damaging habitat. Climate change 

related events such as the 2019/2020 bushfires highlight the vulnerability of habitat’s to destruction.  

5.3 Continuing offences and additional penalties could be strengthened  

5.3.1 Should the Act contain general provisions creating continuing offences and allowing for additional 

penalties? 

A continuing offence is a single ongoing failure to perform a duty imposed by law, with a penalty that can 

be imposed for each day the offence continues after a conviction or notice of contravention. It is usually 

specifically provided for in legislation. An example is s 13.11 of the Biodiversity Conservation Act 2016 

(NSW) (see section below). It should be made clear in the legislation that the thing must be done within a 

particular period or before a particular time. The penalty should be expressed in clear terms that it is a 

daily penalty. Continuing offences provide a strong incentive for compliance with a continuing obligation 

in the aftermath of an initial contravention. Clearly marking a continuing offence ensures that people are 

aware that the obligation is ongoing and that there are consequences for continuing not to comply with 

that obligation.  

A continuing offence under the Wildlife Act may be a failure to do something ordered or notified to do, 

or a direction or similar requirement to cease doing something.  

Given our submission that the enforcement scheme of the Act should be expanded beyond criminal 

sanction to include civil sanctions, we further submit that provisions for continuing offences should 

arguably be extended to continuing contraventions of criminal or civil penalty provisions under the Act.  

 

5.4 The sentencing process does not provide sufficient guidance for judges 

5.4.1 Should the Act contain provisions to permit community impact statements relating to the 

harm caused to wildlife?  

5.4.2 Should the Act contain specific provisions to guide sentencing of offenders convicted under 

the Act? 
Specific guidance for sentencing in relation to wildlife offences should be prepared. Such guidance enables 

wildlife offences, among other things, to be put in the context of community standards concerning 

protection and conservation of wildlife and the context of specific and general ecological conditions 

confronting our native wildlife. For example, extinction threats to species, compromise to ecosystem 

integrity and/or the ecological function of affected species may be particular important matters to address 
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in accounting for the gravity of harm to wildlife arising from offending conduct. These types of matter 

reflect the high degree of public interest in protection of wildlife as a ‘common good’ resource. Guidance 

for sentencing and sanctioning more broadly needs to be reflective of and informed by principles of 

ecological sustainability including biodiversity conservation and ecological integrity as ‘pillars’ of that 

framework.85 

 

5.5 The Act could also contain a number of other sanctions and remedies to help achieve its 

objectives 

5.5.1 Should the Act contain civil penalty provisions? If so, what penalties should be included? Are 

there examples from other jurisdictions (both in Australia and internationally) that could also apply 

in Victoria? 
Wildlife compliance and enforcement is not only about deterring and prosecuting criminality but 

influencing, enabling and compelling broader behavioural and normative outcomes. These sets of 

outcomes and behaviours may be better attached to economic or social considerations, such as the 

financial cost of poor behaviour or reputational damage arising from that behaviour.  

Contemporary environmental enforcement and compliance is based on a wide range of available tools, 

such as civil penalties, infringement notices, restitution or ‘make good’ orders, financial penalties set as 

multipliers of unlawful gain, disgorgement orders, or broad powers to make enforcement orders. Civil 

penalties typically take the form a monetary fine, and do not include penalties of imprisonment. 

Increasing the monetary figure of civil penalties, particularly for body corporates, could enhance 

deterrence. The need to deter actions which would harm wildlife populations or habitats, as opposed to 

punishing once the action has been completed, is particularly important. Many species are already 

endangered, and can easily reach tipping points which culminate in an extinction vortex. No degree of 

punishment can reverse extinction.  

Another mechanism to discourage breaches of the Act could include publicly listing prosecutions.86 This 

would also enhance transparency.  

In addition, it is important that compliance and enforcement provisions include a comprehensive set of 

tools available in anticipation of contravention of wildlife law, such as injunctive or declaratory relief, 

‘stop’ orders or other provisions designed to prevent harm or destruction of wildlife.  

 Recent reforms to the Victorian Environment Protection Act introduced a wide range of tools and this 

approach can be instructive for wildlife legislation. Part 11.4 of the Environment Protection Amendment 

Act 2018 outlines the civil remedies, and Part 11.6 outlines the Powers of the Courts. Civil penalties under 

this Act include monetary benefit orders, restorative project orders, cost recovery powers and financial 

assurances.  

                                                           
85 Bentley v BGP Properties Pty Ltd [2006] NSWLEC 34, [58] per Preston J. See also Director-General of the 
Department of the Environment and Climate Change v Rae [2009] NSWLEC 137, [13]: ‘The penalties imposed by 
sentencing courts for offences of clearing native vegetation need to be of such magnitude or nature as to make the 
financial cost to an offender outweigh the likely commercial gain by offending. In this way, the sentence of the 
court changes the economic calculus of the offender and also of other owners, occupiers and developers of land 
on which native vegetation occurs who might be tempted to clear illegally by the prospect that only light 
punishment will be imposed by the courts. Compliance with the law becomes cheaper than offending. Crime 
becomes economically irrational.’ 
86 See eg EPA ‘Prosections’, https://www.epa.vic.gov.au/about-epa/what-we-do/compliance-and-
enforcement/search-prosecutions  

https://www.epa.vic.gov.au/about-epa/what-we-do/compliance-and-enforcement/search-prosecutions
https://www.epa.vic.gov.au/about-epa/what-we-do/compliance-and-enforcement/search-prosecutions
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5.5.2 Should the Act allow for infringement notices for minor offences? Are there examples from 

other jurisdictions (both in Australia and internationally) that could also apply in Victoria? 
Wildlife compliance and enforcement is not only about deterring and prosecuting criminality but 

influencing, enabling and compelling broader behavioural and normative outcomes. These sets of 

outcomes and behaviours may be better attached to economic or social considerations, such as the 

financial cost of poor behaviour or reputational damage arising from that behaviour.  

 

In this regard, contemporary environmental enforcement and compliance is based on a wide range of 

available tools, such as civil penalties, infringement notices, restitution or ‘make good’ orders, financial 

penalties set as multipliers of unlawful gain, or broad powers to make enforcement orders.  

 

If administrative sanctions, such as infringements, are to be introduced into the Act, transparent contexts 

and thresholds for their use need to be set.  

 

5.5.3 Should the Act contain provisions enabling regulators to enter into enforceable 

undertakings? Are there examples from other jurisdictions (both in Australia and internationally) 

that could also apply in Victoria?  

5.5.4 Should the Act contain provisions allowing for compensation orders or mandated 

bonds/financial assurances? Are there examples from other jurisdictions (both in Australia and 

internationally) that could also apply in Victoria? 
We express caution about reforms that enable the use of enforceable undertakings. We would not 

support reform that introduced powers to make enforceable undertakings in absence of wider ranging 

reform to available enforcement tools and reform of institutional and structural conditions underpinning 

compliance and enforcement (such as an independent enforcement agencies).  

 

The 2019 reforms to the FFG Act contained limited enforcement reform and included enforceable 

undertakings as an alternative to criminal prosecution. They are binding agreements offered by a person 

who admits breaching the law, confirming they have stopped and will not repeat the conduct. The person 

may also commit to take specific measures or to implement certain procedures to ensure the problem 

does not happen again.87 We would however caution against the use of the EU device, given its lack of 

transparency and propensity to be used as a means of negotiation and deal-making between regulators 

and contravenors of the law and potential to compromise the rigour of the law if not employed judiciously. 

EUs typically operate outside of any judicial process. Propensity for EUs to be used in this manner was 

highlighted in the Banking Royal Commission. In our submission, EUs are problematic in transparency, 

accountability and efficacy in compliance and enforcement.88 Preferably, as with other forms of consent-

                                                           
87 https://www.consumer.vic.gov.au/about-us/regulatory-approach-and-compliance-policy/our-compliance-
policy/about-enforceable-undertakings 
88 Hayne Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry Vol 1 
(Commonwealth of Australia, 2019), 441-442:  
 

The flexibility of EUs has undoubted appeal. But that appeal cannot be allowed to distract attention from 

the fact that EUs ordinarily are given in circumstances where the regulator has formed a view that the law 

has been breached. That is, they are used in aid of enforcement of the law. As I have said above, and as 

ASIC has accepted, the first question to be asked when misconduct has been identified is ‘why not litigate?’. 
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based approaches to resolving legal disputes, EUs once negotiated89 should be required to be scrutinised 

and, on the basis of judicial satisfaction, ratified by a court.  

Other mechanisms are available that can compel persons found to be acting unlawfully to ‘make good’ 

harm or damage, give effect to restitution, or agree to a course of conduct reviewed and ratified by a 

judicial or quasi-judicial body. For example, broad enforcement orders and other civil remedies are 

available under planning law.90 NSW biodiversity conservation legislation contains a broad suite of 

enforcement mechanisms which could appropriately be adapted to Victorian wildlife management and 

regulation.91 

 

5.5.5 Should the Act contain provisions allowing for the making of costs orders? Are there 

examples from other jurisdictions (both in Australia and internationally) that could also apply in 

Victoria?  

5.5.6 Should the Act contain provisions allowing for the making of a monetary penalty order? Are 

there examples from other jurisdictions (both in Australia and internationally) that could also apply 

in Victoria?  

5.5.7 Should the Act contain specific provisions to allow for the forfeiture of property used in the 

commission of an offence under the Act? Are there examples from other jurisdictions (both in 

Australia and internationally) that could also apply in Victoria?  

5.5.8 Does the Act contain adequate regulatory tools, sanctions and remedies to punish and deter 

wildlife crime? If not, what additional tools, sanctions and remedies should be included within the 

Act? 
As we have set out elsewhere in these submissions, it is important that compliance and enforcement 

provisions include a comprehensive set of tools available in anticipation of contravention of wildlife law, 

such as injunctive or declaratory relief, ‘stop’ orders or other provisions designed to prevent harm or 

destruction of wildlife, as well as in enforcement of actual contraventions of the law.  

  

Recent reforms to the Environment Protection Act introduced a wide range of tools and this approach can 

be instructive for wildlife legislation. Other laws, such as NSW biodiversity legislation or the EPBC Act, 

similarly have broad tools.  

                                                           
One answer to that question is that a better regulatory outcome can be achieved by the use of an EU. But 

that view cannot be formed without having first given proper consideration to questions of deterrence, 

both general and specific. A regulatory response to a breach of law that does not deter, generally and 

specifically, will rarely be a more effective regulatory outcome. When an entity fails to acknowledge that it 

has done wrong the risk is that it considers the promises made in the EU as no more than the cost of doing 

business or the cost of placating the regulator. And the absence of a judicial determination means that none 

of the regulator, the entity concerned, or the market more generally, can be sure if the conduct was 

wrongful. All of those factors will ordinarily point firmly away from accepting an EU.  

If, despite all of these considerations, an EU can still be said to be a more effective regulatory outcome, 

ASIC should adopt a policy that it will generally not agree to an EU in respect of a civil penalty provision 

without the entity acknowledging that it has breached one or more specific legislative provisions. 

89 Ibid, 441: ‘EUs are a negotiated outcome between ASIC and the regulated entity. They can be used only if the 
entity agrees to give the undertaking.’ 
90 See eg Planning and Environment Act 1987 (Vic), Part 6 Div 1 
91 See eg Biodiversity Conservation Act 2016 (NSW), Part 11 Divisions 2-4, 6; Part 13 
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In terms of the operation of financial penalties, we suggest measures should be designed to give effect to 

real deterrence (in the case of illegality), rather than, for example, provide scope for financial penalties to 

be factored into production costs. Ways of achieving that outcomes include either very much increased 

scope for financial penalties, or scope for financial penalties to be set as a multiplier of any gains that are 

achieved by illegal conduct or estimated to be a consequence of that conduct.  

 

In these ways the setting of financial penalties can (as they should) reflect a process of internalisation of 

costs associated with environmental harm or damage and have a normative effect of decision-making 

concerning the environment. In this way, the sanctioning (including sentencing) process reflects principles 

of ecological sustainability.92 

 

5.6 Authorised officers may not have the necessary powers to enforce the Act 

5.6.1 Powers of authorised officers to enforce the Act. Does the Act contain the necessary powers 

and provisions to enable authorised officers to enforce the Act? What powers and provisions 

should be available to authorised officers? Are there examples from other jurisdictions (both in 

Australia and internationally) that could also apply in Victoria? 
The role and function of authorised officers as compared to other enforcement bodies and personnel 

should be reformed, alongside reforms of powers and tools available to authorised officers. An authorised 

officer is an appointed person typically employed within the Department. They are broadly responsible 

for criminal enforcement relating to offences under the Act.  

 

Substantial expansion of sanctions available under the Act, as well as major shifts in the direction and 

purposes and objectives of the Act, point to the need for changes required not only to the roles and 

powers of Authorised Officers but also to institutions and personnel available and directed to 

enforcement of the Act generally.  

 

Given proposals here for reforms to traverse criminal, civil and administrative sanctions, several analogies 

or directions for reform of compliance and enforcement functions suggest themselves: 

 

 For wildlife crime at the more serious end of the spectrum enforcement should be undertaken by 

Victoria Police. We understand Wildlife Victoria, in their submission, propose a Wildlife Crimes 

Unit with Victoria Police. We support this proposal.  

 

 Introduction of civil penalties may operate at two levels: civil penalties (intended to deter) and 

orders of various descriptions (intended to achieve a range of sanctioned outcomes, such as 

stopping conduct, compelling action or requiring remedy). Use or deployment of these types of 

sanctions or responses best lie with a separate entity dedicated to the relevant environmental 

(wildlife protection) regulatory task. For example, the EPA serves that function in relation to 

pollution and waste management, Councils serve the task for planning enforcement, and the VFA 

enforces fisheries regulation.  

 

                                                           
92 See Bentley v BGP Properties Pty Ltd [2006] NSWLEC 34, [139]-[158] per Preston J 
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Currently, the Office of the Conservation Regulator performs similar functions in relation to the Wildlife 

Act.  

 

In our strong view, the compliance and enforcement task at this level needs to be implemented by an 

independent statutory agency, preferably with broad powers, remit and resources. Although the Review 

is not tasked with institutional reform, in our view, reform of the Wildlife Act cannot be fully achieved 

without consideration, findings and recommendations on institutional reform.  

 

Reform of the Act should include establishment of an independent statutory entity who task includes, but 

is not limited to, compliance and enforcement under the Wildlife Act. That entity should be established 

under a stand-alone Act.93 Preferably, this entity should take the form of a Biodiversity Commissioner, 

with responsibility for wildlife management broadly (potentially among other tasks related to protection, 

conservation and recovery of Victoria’s biodiversity). This would include compliance and enforcement 

tasks, across the civil and administrative domain, as well as assessment, planning and science.  

 

In absence of more substantial, proportionate and, dare we say, effective reform along the lines proposed 

above, the powers and remit of Authorised Officers should be expanded and reformed as appropriate to 

the contemporary nature of biodiversity enforcement. Means such as remote sensing, aerial surveillance, 

data monitoring or seizure, or any other contemporary technique appropriate to wildlife enforcement 

should be set out under the legislation. For exercise of criminal enforcement powers not otherwise carried 

out by Victoria Police Authorised Officers should have powers of arrest or charge on summons.  

 

5.7 Are appeal and review provisions sufficient?  

5.7.1 Does the Act provide appropriate provisions for the review and appeal of decisions? 
Authorisation provisions under the Act are not accompanied by review arrangements that are appropriate 

to contemporary standards for review of administrative actions. Standards for administrative review of 

these decisions should be analogous to those for statutory decisions made under planning law or water 

law. These standards amount to review on the merits of authorising decisions where an applicant can 

demonstrate standing. For planning permits, for example, application can be made where a party has 

objected to a decision before decision-making. For water licence decisions under section 51 of the Water 

Act, review rights are available to a ‘person whose interests are affected’ by the decision. The precise 

formulae vary but the right to make an application in both instances is broad. The ‘interests affected’ test 

is not confined to legal, economic, proprietary or ‘emotional or intellectual’ interests. Merits review in 

these instances is undertaken by VCAT.  

 

Merits review of decisions affecting public resources, and specifically environmental concerns, is a well-

established mechanism for accountability, transparency and good practice in public administration.94 

Robust, independent widely-available merits review is a cornerstone of administrative justice in a 

democratic society. Overhaul of the Act in order establish robust merits review arrangements for statutory 

decisions is sorely needed in our opinion. 

 

                                                           
93 Cf Natural Resources Access Regulator Act 2017 (NSW) 
94 Administrative Review Council Better Decisions: Review of Commonwealth Merits Review Tribunals (Report 39, 
1995) 
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Merits review provisions currently operating under the Act are available only for those holding a form of 

authorisation (licence, authorisation or permit).95 The operating assumption under these provisions is that 

the sole effective interest to which review should apply is the personal interest of the authorisation 

applicant or holder. No wider consideration or role for the public interest is evident in the policy 

underpinning this provision. Clearly, in our submission, the wider public interest in granting authorities to 

take or use (control) wildlife is obvious. We have discussed it at length in these submissions. The scope of 

public interest includes the interests of wildlife themselves (including specific populations or species), the 

interests of ecosystem health, function and integrity associated with native wildlife (including but not 

limited to ecosystem services and benefits), sentience or intrinsic values in wildlife, and human affinity 

with and connection to wildlife.  

 

In our submission, merits (administrative) review provisions must apply to all decisions to grant, refuse, 

renew, or cancel an authority, however described, under the Act.  

 

Application for review should be available to any person who has made an objection in writing to an 

application for the grant or renewal of an authority, in addition to existing review rights. Review would 

continue to be heard at VCAT.  

 

As for planning law, appeal from a decision at VCAT in relation to review of a decision as noted above 

should, in our view, be available only on a point of law to the Supreme Court.  

 

5.8 Should the Act provide for third-party civil enforcement? 

5.8.1 Should the Act provide for third-party civil enforcement under the Act? How might this make 

a difference in achieving the intended outcomes of the Act? 
Third party enforcement is a key, increasingly standard, device of enforcement under environmental laws. 

It is a device widely available for laws with public interest elements central to law and regulation. 

 

The Act should include provisions for third party standing to enforce the Act. Whether it is appropriate or 

necessary to restrict this right to civil proceedings (rather than criminal offences) may useful for clarity 

but we are not convinced it is strictly necessary. Citizen (private) enforcement of criminal law is inherently 

difficult and uncommon, it is partly governed by and available at common law, and the Direct or Public 

Prosecutions has discretion to take over any such proceedings in any case. In practice, third party 

enforcement will inevitable focus on civil proceedings.  

 

The preferable drafting of third party standing or enforcement is to enable ‘any person’ to apply to a court 

or tribunal of appropriate (competent) jurisdiction to remedy of restrain a contravention of the Act or 

regulations.96  

 

                                                           
95 Wildlife Act 1975 (Vic), s 86C 
96 See eg Environmental Planning and Assessment Act 1979 (NSW), s 9.45; Water Management Act 2000 (NSW), s 
336; Planning and Environment Act 1987 (Vic), s 114. See also Matthew Groves, ‘Standing Outside: An 
Environment of Challenge and Withheld Cures’ (2021) 38 Environmental and Planning Law Journal 111 
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Other formulae of broad standing intended to enable citizen enforcement include allowing application for 

enforcement by a person whose ‘interests are affected’. This is a standard interpreted more liberally than 

the ‘special interest’ test of standing test operating at common law.  

 

The open standing test is preferred for its simplicity, breadth and general avoidance of interlocutory 

considerations.  

 

Opposition to liberal or open standing tests has often been expressed in the form of ‘floodgates’ of 

litigation arguments. These arguments have been repeatedly debunked for litigation in general97 and, for 

environmental matters, it has been found in empirical research that the problem associated with ‘citizen 

suit’ provisions is that they are underutilised and that environmental laws are generally under-enforced 

not troubled by excessive or vexatious litigation.98 

 

Accessible third party enforcement, combined with civil remedies and broad merits review, would in our 

opinion provide an important device for public participation, improved administration of wildlife law, 

improved governance of wildlife and biodiversity, and a likely source of development of the law. This has 

been the experience of the use of ‘citizen suit’ (third party standing) provisions elsewhere.  

 

  

                                                           
97 ALRC Standing in Public Interest Litigation (ALRC Report 27, 1985) and subsequent ALRC reports on the question: 
see https://www.alrc.gov.au/inquiry-categories/standing-public-interest-litigation/  
98 Macintosh et al ‘An empirical evaluation of citizen suits under the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth)’ (2017) 39 Sydney Law Review 1 85 

https://www.alrc.gov.au/inquiry-categories/standing-public-interest-litigation/
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Appendix: Extract from Convention on Biological Diversity CoP Decision 

VII/11, 2004 
 

 

 
 

CBD 

 

 

Distr. 

GENERAL 

 

UNEP/CBD/COP/DEC/VII/11 

13 April 2004 

 

ORIGINAL:  ENGLISH 

CONFERENCE OF THE PARTIES TO THE 

CONVENTION ON BIOLOGICAL DIVERSITY 

Seventh meeting 

Kuala Lumpur, 9-20 and 27 February 2004 

Agenda item 19.4 

DECISION ADOPTED BY THE CONFERENCE OF THE PARTIES TO THE 

CONVENTION ON BIOLOGICAL DIVERSITY at its SEVENTH meeting 

VII/11. Ecosystem approach 

The Conference of the Parties  

1. Notes that there has been significant experience in implementing the ecosystem approach 

by some Parties operating under the Convention, as well as experience in implementation of similar 

approaches to management under other national, regional and international processes, but that additional 

efforts are needed to ensure effective implementation of the approach by all Parties and other Governments.  

The scale of application of the ecosystem approach should be decided within countries according to their 

needs and circumstances; 

2. Agrees that the priority at this time should be on facilitating the implementation of the 

ecosystem approach as the primary framework for addressing the three objectives of the Convention in a 

balanced way, and that a potential revision of the principles of the ecosystem approach should take place 

only at a later stage, when the application of the ecosystem approach has been more fully tested; 

3. Welcomes the implementation guidelines and annotations to rationale as outlined in annex I 

to the present decision and calls on parties and other governments to implement the ecosystem approach, 

keeping in mind that in applying the ecosystem approach, all principles need to be considered, with 

appropriate weight given to each, in accordance with local conditions, and keeping in mind also that the 

implementation of the ecosystem approach and all principles need to be considered as voluntary instruments 

and should be adapted to local conditions and implemented in accordance with national legislation; 
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4.   Recognizes that the implementation of the ecosystem approach is facilitated by the 

conditions, inter alia, for the transfer of “know-how” to enable the relevant actors to develop 

environmentally-sound adaptive technologies; 

5. Welcomes the progress in developing the practical principles, operational guidance and 

associated instruments for sustainable use (the Addis Ababa Principles and Guidelines), which are based 

on the ecosystem approach as their overarching conceptual framework; 

6. Notes the relevance of the conceptual framework of the Millennium Ecosystem Assessment 

in supporting the implementation of the ecosystem approach; 

7. Notes that sustainable forest management, as developed within the framework established 

by the Rio Forest Principles, can be considered as a means of applying the ecosystem approach to forests 

(see annex II to the present decision).  Further, there is potential for the tools developed under sustainable 

forest management to be used to help implement the ecosystem approach.  These tools include inter alia 

the criteria and indicators developed under various regional and international processes, national forest 

programmes, “model forests” and certification schemes (as relating to decision VI/22 on forest 

biodiversity). There is substantial potential for mutual learning among those implementing both the 

ecosystem approach and sustainable forest management; 

8. Notes that, in addition to sustainable forest management, some existing approaches, which 

are also relevant to other environmental conventions, including “ecosystem based management”, 

“integrated river-basin management”, “integrated marine and coastal area management”, and “responsible 

fisheries approaches”, may be consistent with the application of the Convention’s ecosystem approach, and 

support its implementation in various sectors or biomes. Implementation of the ecosystem approach in 

various sectors can be promoted by building upon the approaches and tools developed specifically for such 

sectors; 

9. Requests the Executive Secretary, in collaboration with Parties and relevant international 

and regional organizations, to facilitate the undertaking of the following activities, and report on progress 

made to the Subsidiary Body on Scientific, Technical and Technological Advice prior to the eighth meeting 

of the Conference of the Parties: 

(a) Undertake an analysis of the range of existing tools and approaches, that are consistent 

with the Convention’s ecosystem approach, but operate on different levels and belong to a variety of 

sectors/communities, and are applied in programmes of work of the Convention on Biological Diversity, in 

order to learn from their experiences and build upon their approaches, and identify any gaps in the coverage 

of such tools; 

(b) Where needed, facilitate development of new tools and techniques to enable the 

implementation of the ecosystem approach, and in collaboration with appropriate regional and international 

organization develop tools specific to each sector and biome; 

(c) Continue collection of case-studies at national, sub-regional, regional and international 

level on the implementation of the ecosystem approach, and develop, in cooperation with the clearing-house 

mechanism, a database of case-studies, searchable by biome/ecoregion and sector; 

(d) Make the above widely available to Parties through the development of a web-based 

“sourcebook” for the ecosystem approach, accessible through the clearing-house mechanism. This 

sourcebook should be non-prescriptive and allow adaptation to differing regional, national and local needs.  

It should be prepared in a language that is brief, non-technical and simple, ensuring its accessibility to 

practitioners working to implement the ecosystem approach on the ground. A supporting summary 

explanation of the ecosystem approach will also be prepared. It should be developed in collaboration with 

other relevant organizations, peer-reviewed and field tested as appropriate, and made available through the 

clearing-house mechanism, in hard copy and on CD-Rom, and periodically revised; 

10. Recommends that Parties and other Governments, facilitate the full and effective 

participation of indigenous and local communities and other stakeholders and continue or start 
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implementation of the ecosystem approach, including the implementation guidelines and annotations to the 

rationale as outlined in annex I to the present decision, and:  

(a) Provide feedback on their experiences to the Executive Secretary and to other Parties, 

including by submitting further annotated case-studies and lessons learned for dissemination through the 

clearing-house mechanism; 

(b) Provide technical input to the development and field testing of the “sourcebook”; 

(c) Promote the application of the ecosystem approach in all sectors with potential impacts on 

biodiversity and ecosystems, as well as inter-sectoral integration; 

(d) Enhance and facilitate the sharing of experiences and expertise through approaches such 

as undertaking workshops to bring together experts and practitioners from different sectors and approaches; 

(e) Undertake focused activities and initiatives in partnership with indigenous and local 

communities and the private sector and other relevant stakeholders under various thematic programmes of 

work where applicable to deepen understanding and further application of the ecosystem approach; 

(f) Promote better understanding of the ecosystem approach through programmes of 

communication, education and public awareness; 

11. Requests that the Executive Secretary collaborate with the Coordinator and Head of the 

United Nations Forum on Forests Secretariat and members of the Collaborative Partnership on Forests in 

order to further integrate the concepts of ecosystem approach and sustainable forest management, in 

particular with respect to: 

(a) Considering lessons learnt from sustainable forest management particularly the application 

of tools such as the criteria and indicators as an outcomes oriented application of the ecosystem approach; 

(b) Considering, within sustainable forest management, placing greater emphasis on: 

(i) Better cross-sectoral integration and inter-sectoral collaboration;  

(ii) The interactions between forests and other biome/habitat types within a landscape; 

and  

(iii) Biodiversity conservation issues, in particular through continued development of 

criteria, indicators and forest management certification programmes (as relating to 

decision VI/22 on forest biodiversity), and including protected areas; 

12. Requests the Executive Secretary, in collaboration with Parties and relevant international 

and regional organisations, to assess the implementation of the ecosystem approach in light of the 

experiences gained from the activities under paragraphs 8, 9 and 10 above for the consideration of the 

Subsidiary Body on Scientific, Technical and Technological Advice prior to the ninth meeting of the 

Conference of the Parties; 

13. Invites funding institutions and development agencies to provide financial support for the 

implementation of the ecosystem approach. 

14. Invites the Executive Secretary, Parties and international organizations to initiate and 

facilitate as appropriate capacity-building, technology transfer, and awareness raising to assist 

implementation of the ecosystem approach. In addition, urges Parties to create an enabling environment for 

the implementation of the ecosystem approach, including through development of appropriate institutional 

frameworks. 

15. Noting the importance of applying the ecosystem approach to management of dry and sub-

humid lands ecosystems, agrees that special efforts to facilitate its application should be made. 
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Annex I 

REFINEMENT AND ELABORATION OF THE ECOSYSTEM APPROACH, BASED ON 

ASSESSMENT OF EXPERIENCE OF PARTIES IN IMPLEMENTATION 

A.  Further guidance on the implementation of the ecosystem approach 

principles 

1. The ecosystem approach is a strategy for the integrated management of land, water and living 

resources that promotes conservation and sustainable use in an equitable way. The application of the 

ecosystem approach will help to reach a balance of the three objectives of the Convention: conservation; 

sustainable use; and the fair and equitable sharing of the benefits arising out of the utilisation of genetic 

resources. In addition the ecosystem approach has been recognized by the World Summit on Sustainable 

Development as an important instrument for enhancing sustainable development and poverty alleviation. 

2. The ecosystem approach is based on the application of appropriate scientific methodologies 

focused on levels of biological organisation, which encompass the essential structure, processes, functions 

and interactions among organisms and their environment. It recognizes that humans, with their cultural 

diversity, are an integral component of many ecosystems.  

3. The ecosystem approach provides an integrating framework for implementation of objectives of 

the Convention on Biological Diversity.  The approach incorporates three important considerations: 

(a) Management of living components is considered alongside economic and social 

considerations at the ecosystem level of organisation, not simply a focus on managing species and habitats; 

(b) If management of land, water, and living resources in equitable ways is to be sustainable, 

it must be integrated and work within the natural limits and utilize the natural functioning of ecosystems; 

(c) Ecosystem management is a social process.  There are many interested communities, which 

must be involved through the development of efficient and effective structures and processes for decision-

making and management. 

4. The approach is an overall methodological framework for supporting decisions in policy-making 

and planning, within which those implementing the Convention can develop more specific approaches 

appropriate to their particular circumstances.  The ecosystem approach is a tool that contributes to the 

implementation of various issues addressed under the Convention, including the work on, inter alia, 

protected areas and ecological networks. 99/ There is no single correct way to achieve the ecosystem 

approach to management of land, water, and living resources. The underlying principles can be translated 

flexibly to address management issues in different social contexts.  Already, there are sectors and 

governments that have developed sets of guidelines that are partially consistent, complementary or even 

equivalent to the ecosystem approach (e.g. the Code for Responsible Fisheries, the Sustainable Forest 

Management approach, adaptive forest management). 

5. There are a number of options for implementing the ecosystem approach. One is the incorporation 

of the principles into the design and implementation of national biodiversity strategies and action plans and 

regional strategies.  Others include incorporation of the ecosystem approach principles into policy 

instruments, mainstreaming in planning processes, and sectoral plans (e.g., in forest, fisheries, agriculture). 

In addition, Parties and the various bodies of the Convention on Biological Diversity should be encouraged 

to work to achieve synergies at the national level between the ecosystem approach and the various 

programmes of work of the Convention on Biological Diversity, as well as promoting linkages with other 

international initiatives. To implement the ecosystem approach, countries should incorporate its principles 

or identify pre-existing, consistent or equivalent guidelines, in the appropriate institutional, legal and 

budgetary channels. Work by Convention bodies and other relevant organizations should be focused on 

supporting local and regional efforts as a contribution to achieving the Millennium Development Goals.  

                                                           
99/  A generic term used in some countries and regions, as appropriate, to encompass the application of the 
ecosystem approach that integrates protected areas into the broader land- and/or seascapes for effective 
conservation of biodiversity and sustainable use. 



 

53 
 

6. It should be stressed that in applying the ecosystem approach, all its principles need to be 

considered in a holistic way, and appropriate weight given to each, according to local circumstances. 

7. Notwithstanding the need for implementation to be designed to fit with the particular circumstances 

of the relevant problems, there is strong potential for shared experiences and expertise between ecosystems 

and countries. The clearing-house mechanism established under Article 18 should be the primary focus for 

facilitating that cooperation. A solid and broad understanding of the principles, their intentions and their 

consequences, is an essential condition for their application. A communication strategy for promoting the 

ecosystem approach to relevant target groups, within and outside the conservation sector, can be a useful 

tool. 

8. The donor community, like governments, while noting the value of the ecosystem approach in 

fostering better ecosystem stewardship, should also be encouraged to be flexible in promoting its 

application in setting priorities and funding decisions, to allow for other perspectives, and different 

capacities to respond to the principles.  

9. After assessing the experience of Parties in implementing the ecosystem approach decisions of the 

Conference of the Parties, it was noted that while the principles were not always precisely worded 

expressions of the concepts they incorporated, they nevertheless reflected the meaning of important 

concepts.  The experience of Parties did not suggest a need for change to the decisions of the Conference 

of the Parties, but simply for the provision of additional advice and elaboration to overcome any problems 

of clarity and interpretation.  

10. With this in mind, the following text and table 1 provide some suggestions on approaches for 

implementation and implementation support. These include annotations to the rationale, implementation 

guidelines for each principle and clarification of crosscutting aspects of the ecosystem approach. 

B. Additional explanatory notes on cross-cutting issues related to 

operational guidance 

11. In applying the operational guidance of the ecosystem approach ecosystem approach, the following 

cross-cutting issues need to be considered. 

Initiating the approach 

12. When initiating the ecosystem approach, the first task is to define the problem that is being 

addressed.  In doing so the scope of the problem and the task to be undertaken has to be well specified.  The 

strategy to be followed to promote the ecosystem approach has to be clearly defined with contingencies for 

unforeseen situations incorporated into the strategy.  The approach should consider all principles as a 

package but depending upon the task at hand emphasis on particular principles may be warranted.  A 

collective ownership for the vision, strategy and parameters for the ecosystem approach relevant to the task 

has to be developed, communicated, and facilitated among partners and sponsors.  Collectively developing 

the overarching goals, objectives, targets for the exercise is important before applying the ecosystem 

approach. 

Capacity-building and collegiate will 

13. To apply the ecosystem approach successfully it is critical to investigate what resources and 

sponsorship are required to undertake the exercise. This can be in the form of capacity-building and 

fostering collegiate will. 

14. Collegiate will can be in terms of community partnerships, stakeholder engagement, political and 

institutional will, and the commitment of donors or sponsors. An important consideration is the length of 

time such collegiate will is required; that is, it may be required in the initiation phase, assessment phase or 

the phase associated with implementation of outcomes.  Examples of where the ecosystem approach has 

been compromised can be from a loss of allegiance from one or more of the community, other stakeholders, 

the political establishment and institutions, or sponsors and donors. 

15. Capacity-building is also important for the success of the ecosystem approach.  Adequate financial 

support and appropriate infrastructure support are important requirements to the success of an approach. So 
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too is access to suitable expertise and the sharing of knowledge and experience.  In undertaking the 

ecosystem approach it is useful to build from lessons learnt from other undertakings applying the ecosystem 

approach. Technology, including decision support tools and inventory systems, which have been developed 

in other applications of the ecosystem approach, may be transferable or can be adapted. 

Information, research and development 

16. The collection of resource, biophysical, social, and economic information is important to the 

successful completion of the ecosystem approach.  Research and development is needed to target strategic 

gaps in knowledge that are important for addressing the exercise at hand.  Knowledge derived from research 

and information from other sources has to be integrated and packaged into information products (including 

decision-support systems) that allow and provide for interpretation, and which facilitate their use in 

applying the ecosystem approach.  Information products are necessary for communicating with 

stakeholders, planners, managers and decision makers.  Consideration should be given to enhancing the 

access of stakeholders to information because the more transparent the decision-making is, based on 

information at hand, the better the ownership of the resultant decisions between partners, stakeholders and 

sponsors.   Priorities for research and development are likely to be clearer once the ecosystem approach 

begins to be applied and implementing actions are put in place. 

Monitoring and review 

17. Monitoring and review are crucial components in implementing the ecosystem approach.  They 

allow a responsive and adaptive management capability to be developed.  Monitoring and review are also 

useful in reporting performance and the resultant outcomes of the approach.  Indicators of performance 

should be defined, developed and implemented.  Appropriate monitoring and auditing systems need to be 

implemented to support reporting on indicators of performance.  Periodic reviews of these indicators need 

to be undertaken to assess performance and whether adaptive management needs to be applied.  Strategies, 

practices and processes may need to be modified depending upon the findings from monitoring and 

auditing. 

Good governance 

18. Good governance is essential for successful application of the ecosystem approach. Good 

governance includes sound environmental, resource and economic policies and administrative institutions 

that are responsive to the needs of the people.  Robust and sound resource management systems and 

practices are required to support these policies and institutions.  Decision-making should account for 

societal choices, be transparent and accountable and involve society. Accountability for making decisions 

has to be placed at the appropriate level that reflects that community of interest. For example strategic 

land-use planning and management might be taken by central government, operational decisions taken by 

local government or management agency, whereas decisions associated with the sharing of benefits could 

be taken by a community organization. 

19. Good governance at all levels is fundamental for achieving sustainable use and conservation of 

biodiversity. It is important to ensure intersectoral cooperation.  There is a need to integrate the ecosystem 

approach into agriculture, fisheries, forestry and other production systems that have an effect on 

biodiversity.  Management of natural resources, according to the ecosystem approach, calls for increased 

intersectoral communication and cooperation at a range of levels (government ministries, management 

agencies). 
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Table 1: The 12 Principles of the ecosystem approach and their rationale (decision V/6 of the Conference of the Parties, 

http://www.biodiv.org/decisions/default.asp?lg=0&dec=V/6), suggested annotations to the rationale and implementation guidelines.  

 

Principle 1: The objectives of management of land, water and living resources are a matter of societal choice. 

Rationale 

Different sectors of society view ecosystems in terms of their own economic, cultural and societal needs. Indigenous peoples and other local communities living on the land are important 

stakeholders and their rights and interests should be recognized. Both cultural and biological diversity are central components of the ecosystem approach, and management should take this into 

account.  Societal choices should be expressed as clearly as possible. Ecosystems should be managed for their intrinsic values and for the tangible or intangible benefits for humans, in a fair 

and equitable way. 

Annotations to the rationale: 

The objectives for managing land, water, and living resources is a matter of societal 

choice, determined through negotiations and trade-offs among stakeholders having 

different perceptions, interests, and intentions.  In this regard it should be noted that: 

 

 Human society is diverse in the kind and manner of relationships that different groups 

have with the natural world, each viewing the world around them in different ways 

and emphasising their own economic, cultural, and societal interests and needs.  

 All relevant sectors of society need to have their interests equitably treated, which 

may involve providing for different outcomes in separate locations or at different 

times. 

 It is also necessary to ensure that the needs of future generations and the natural 

world are adequately represented. 

 Given this diversity, good decision-making processes that provide for negotiations 

and trade-offs are necessary to establish broadly acceptable objectives for the 

management of particular areas and their living resources. 

 Good decision-making processes incorporate the following characteristics: 

- All interested parties (particularly including indigenous and local 

communities) should be involved in the process, 

- It needs to be a clear how decisions are reached and who the decision-

maker(s) is(are), 

- The decision-makers should be accountable to the appropriate 

communities of interest,  

- The criteria for decisions should be appropriate and transparent, and 

- Decisions should be based on, and contribute to, inter-sectoral 

communication and coordination. 

 Good decisions depend on those involved having access to accurate and timely 

information and the capacity to apply this knowledge. 

Implementation guidelines 

1.1  Involve all stakeholders (interested parties) (including indigenous and local communities) 

in: 

 clearly articulating, defining and agreeing upon the goals of management 

 defining problems 

 making choices (in principle 12). 

1.2 There need to be clearly defined boundaries (in time and space) for the management unit 

that is the subject of the societal choice process. 

1.3  Ensure that those stakeholders that cannot directly represent themselves  are adequately 

represented by someone else. 

1.4  Ensure that all stakeholders have an equitable capacity to be effectively involved, 

including through ensuring equitable access to information, ability to participate in the 

processes, etc.  

1.5  Ensure that the decision-making process compensates for any inequities of power in 

society, in order to ensure that those who are normally marginalized (e.g. women, the 

poor, indigenous people) are not excluded or stifled in their participation. 

1.6  Determine who the decision-makers are for each decision, how the decisions will be 

taken (what process will be used), and what are the limits on the discretion of the 

decision-maker (e.g. what are the criteria for the decision in law, what is the overall policy 

guidance within which the decision must fit, etc).  

http://www.biodiv.org/decisions/default.asp?lg=0&dec=V/6
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1.7  Ensure that the recognition of stakeholder interests occurs within the full range of 

decisions over time and space and levels. In doing so, however, ensure that “stakeholder 

fatigue” does not develop, by incorporating known stakeholder views into future 

decisions, and allowing efficient stakeholder input. 

1.8  Where possible, use existing societal mechanisms, or build new mechanisms that are 

compatible with existing or desired societal conditions. 

1.9  Ensure that decision-makers are accountable to the appropriate communities of interest. 

1.10  Develop the capacity to broker negotiations and trade-offs, and manage conflicts, among 

relevant stakeholder groups in reaching decisions about management, use and 

conservation of biological resources.  

1.11 There need to be mechanisms in place to ensure that, once an appropriate societal choice 

has been made, the decision will be able to be implemented over the long term, i.e. 

policy, legislative and control structures need to be in place. 

1.12   Undertake assessment at the national level to analyse effects of ecosystem management 

practices on society, with a view to find ways and means to mitigate possible constraints 

between stakeholders in the implementation phase. 

Principle 2: Management should be decentralized to the lowest appropriate level. 

Rationale: 

Decentralized systems may lead to greater efficiency, effectiveness and equity.  Management should involve all stakeholders and balance local interests with the wider public interest. The 

closer management is to the ecosystem, the greater the responsibility, ownership, accountability, participation, and use of local knowledge. 

Annotations to the rationale: 

Decisions should be made by those who represent the appropriate communities of interest, 

while management should be undertaken by those with the capacity to implement the 

decisions. In this regard it should be noted that: 

 

 There are usually many communities-of-interest in ecosystem management. These can 

be compatible, complimentary, or contradictory. It is important to ensure that the 

level of decision-making and management selected maintains an appropriate balance 

among these interests.  

 Often, but not always, the closer the decision-making and management are to the 

ecosystem, the greater the participation, responsibility, ownership, accountability 

and use of local knowledge will be, all of which are critical to the success of 

management. 

Implementation guidelines 

2.1 The multiple communities of interest should be identified, and decisions about particular 
aspects of management assigned to the body that represents the most appropriate 
community of interest.  If necessary, management functions/decisions should be 
subdivided.  For example, strategic decisions might be taken by central government, 
operational decisions by a local government or local management agency, and decisions 
about allocation of benefits between members of a community by the community itself. 

2.2 The potential adverse effects of fragmented decision-making and management 
responsibilities should be compensated for by: 

 ensuring that decisions are appropriately nested and linked 

 sharing information and expertise 
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 Because there are several levels of interests with people who have varying capacities 

to address different aspects of ecosystem management, there are often multiple 

decision-makers and managers with different roles for any individual place or 

resource. 

 Decisions made by local resource managers are often affected by, or even 

subordinate to, environmental, social, economic and political processes that lie 

outside their sphere of influence, at higher levels of organisation. Therefore there is 

a need for mechanisms to coordinate decisions and management actions at a number 

of different organisational levels. 

 

 ensuring good communication between the different management bodies 

 presentation of the overall combination of decisions/management to the community in an 

understandable and consolidated form so they can effectively interact with the overall 

system. 

 supportive relationships between the levels. 

2.3 Good governance arrangements are essential, particularly: 
 clear accountabilities 

 accountabilities of the necessary authorities 

 accountabilities of competent bodies or persons 

Note that this is not a complete enough list, and there seems no good reason to particularly identify 

these. 

2.4 Achieving an appropriate level of decentralization requires taking decisions at a higher 
level to create an enabling and supportive environment, as well as a commitment to 
devolve those decision-making responsibilities that are currently situated at too high a 
level. 

2.5 In choosing the appropriate level of decentralization, the following are relevant factors 
that should be taken into account in choosing the appropriate body.  . 

 whether the body represents the appropriate community of interest 

 whether the body has a commitment to the intent of the function 

 whether the body has the necessary capacity for management 

 efficiency (e.g. by moving the function to a higher level you may have sufficient work to 

allow maintenance of the necessary level of expertise to do the function efficiently and 

effectively). 

 whether the body has other functions which represent a conflict of interest 

 the effect on marginalized members of society (e.g. women, marginalized tribal groups) 

In some cases problems could be corrected, such as through capacity-building. If no appropriate 

body is available at the level, a new body might be created, or an existing body modified, 

or a different level chosen. 

2.6 Where functions are to be moved to another level, it is necessary to ensure that the body 
receiving the responsibility has sufficient capacity to fulfil that responsibility (e.g. 
resources, systems, authority), and that any risks arising from the transition can be 
managed.  This means doing capacity-building if necessary to allow the decentralization 
to occur. 

Institutional arrangements are the key.  If you don’t have the institutional structure that supports 

and coordinates the decision-making authorities then their work is worthless. 
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Principle 3: Ecosystem managers should consider the effects (actual or potential) of their activities on adjacent and other ecosystems.  

Rationale: 

Management interventions in ecosystems often have unknown or unpredictable effects on other ecosystems; therefore, possible impacts need careful consideration and analysis. This may 

require new arrangements or ways of organization for institutions involved in decision-making to make, if necessary, appropriate compromises. 

Annotations to the rationale: 

 

Ecosystems are not closed systems, but rather open and often connected to other 

ecosystems. This open structure and connectedness of ecosystems ensures that effects on 

ecosystem functioning are seldom confined to the point of impact or only to one system. In 

this regard it should be noted that: 

 

 The effects of management interventions, or decisions not to intervene, are therefore 

not confined solely to the point of impact.  

 The effects between ecosystems are frequently non-linear and will likely have 

associated time-lags. 

 Management systems need to be designed to cope with these issues.  

There is a need for this to reflect the fact that impacts are in both directions – into and out 

of a particular ecosystem. Not just adjacent and downstream, but those have other 

connections as well (e.g. systems linked by migratory species). 

 

Implementation guidelines  

3.1 Natural resource managers, decision makers and politicians should consider the 
possible effects that their actions could have on adjacent and downstream ecosystems 
(river basins and coastal zones) so that effects inside and outside the ecosystem are 
determined. 

3.2 Where impacts of management or use of one ecosystem has or is projected to have 
effects elsewhere, bring together relevant stakeholders and technical expertise to 
consider how best to minimize adverse consequences. 

3.3 Environmental impact assessment (EIAs), including strategic environmental assessments 
(SEAs) should be carried out for developments that may have substantial environmental 
impacts taking into account all the components of biological diversity. These 
assessments should adequately consider the potential offsite impacts. The results of 
these assessments, which can also include social impact assessment, should 
subsequently acted upon. When identifying existing and potential risks or threats to 
ecosystem, different scales need to be considered. 

3.4 Establish and/or maintain national and regional, where applicable, feed-back 
mechanisms to monitor the effects of management practices across ecosystems.  

 

Principle 4: Recognizing potential gains from management, there is usually a need to understand and manage the ecosystem in an economic context. Any such ecosystem-management 

programme should:  

(a) Reduce those market distortions that adversely affect biological diversity;  

(b) Align incentives to promote biodiversity conservation and sustainable use;  

(c) Internalize costs and benefits in the given ecosystem to the extent feasible. 
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Rationale: 

The greatest threat to biological diversity lies in its replacement by alternative systems of land use. This often arises through market distortions, which undervalue natural systems and 

populations and provide perverse incentives and subsidies to favour the conversion of land to less diverse systems. Often those who benefit from conservation do not pay the costs associated 

with conservation and, similarly, those who generate environmental costs (e.g. pollution) escape responsibility. Alignment of incentives allows those who control the resource to benefit and 

ensures that those who generate environmental costs will pay. 

Annotations to the rationale: 

 

Many ecosystems provide economically valuable goods and services and it is therefore 

necessary to understand and manage ecosystems in an economic context. Frequently 

economic systems do not make provision for the many, often, intangible values derived 

from ecological systems In this regard it should be noted that: 

 

 Ecosystem goods and services are frequently undervalued in economic systems.  

 Even when valuation is complete, most environmental goods and services have the 

characteristic of “public goods” in an economic sense, which are difficult to 

incorporate into markets. 

 It is often difficult to introduce new uses of ecosystems, even where these are less 

impacting or provide wider benefits to society, because economic and social systems 

exhibit significant inertia, particularly where strong existing interests are affected 

by and resist change. 

 Many stakeholders with strong interests in the ecosystem, but having limited 

political and economic influence, may be marginalized from the relevant economic 

systems.  

 Where those who control use of the land do not receive benefits from maintaining 

natural ecosystems and processes, they are likely to initiate unsustainable land use 

practices from which they will benefit directly in the short term.  To counter this, 

more equitable sharing of benefits is advised. 

 International, national and sub-national policies, laws and regulations, including 

subsidies may provide perverse incentives for unsustainable management of 

ecosystems.  Economic systems therefore need to be redesigned to accommodate 

environmental management objectives. 

 Addressing the issue of market distortions that adversely affect biodiversity will 

require establishing dialogue with other sectors. 

Deriving economic benefits is not necessarily inconsistent with attaining biodiversity 

conservation and improvement of environmental quality.  

Implementation guidelines 

4.1 Develop an understanding of the social and economic context of the issue to which the 

ecosystem approach is being applied  

4.2 Apply appropriate practical economic valuation methodologies for ecosystem goods and 

services (direct, indirect and intrinsic values); and for the environmental impacts (effects 

or externalities).  

4.3 Aim to reduce those market distortions that adversely affect biological diversity  

4.4 Align economic and social incentives to promote biodiversity conservation and sustainable 

use.  

4.5  Internalize costs and benefits in the given ecosystem to the extent feasible.   

4.6 Evaluate the direct as well as indirect economic benefits associated with good ecosystem 

management including biodiversity conservation and environmental quality.  

4.7 Enhance benefits of using biological diversity.  

4.8 Ensure equitable sharing of costs and benefits.  

Incorporate social and economic values of ecosystem goods and services into National 

Accounts, policy, planning, education and resource management decisions 

Principle 5: Conservation of ecosystem structure and functioning, in order to maintain ecosystem services, should be a priority target of the ecosystem approach.  
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Rationale: 

Ecosystem functioning and resilience depends on a dynamic relationship within species, among species and between species and their abiotic environment, as well as the physical and 

chemical interactions within the environment. The conservation and, where appropriate, restoration of these interactions and processes is of greater significance for the long-term 

maintenance of biological diversity than simply protection of species. 

Annotations to the rationale: 

 

Biodiversity conservation and the maintenance of human wellbeing depend on the 

functioning and resilience of natural ecosystems.  In this regard it should be noted that: 

 

 Ecosystem services – the benefits people obtain from ecosystems by way of resources, 

environmental regulation including, support of biospheric processes, inputs to 

culture, and the intrinsic values of the systems themselves – depend on maintaining 

and, where appropriate, restoring particular ecological structures and functions. 

 Ecosystem functioning and resilience depend on inter-relationships within and 

among species, between species and their abiotic environments, and on the physical 

and chemical interactions within these environments.   

 Given this complexity, management must focus on maintaining, and where 

appropriate restoring, the key structures and ecological processes (e.g., hydrological 

systems, pollination systems, habitats and food webs) rather than just individual 

species.  

 Given that the loss of genetic diversity predisposes populations and species to local 

extinction, the conservation of ecosystem composition and structure requires 

monitoring of population sizes of vulnerable and economically important species. 

Management of ecosystem processes has to be carried out despite incomplete knowledge 

of ecosystem functioning. 

Implementation guidelines 

5.1 Improve understanding of the interrelationship among ecosystem composition, structure 

and function with respect to (i) human interaction, needs and values (including cultural 

aspects), (ii) conservation management of biodiversity, and (iii) environmental quality, 

integrity and vitality. 

5.2 Determine and define conservation, social and economic objectives and goals that can be 

used to guide policy, management and planning using participatory processes.  

5.3 Assess the extent to which ecosystem composition, structure can function contribute to the 

delivery of goods and services to meet the desired balance of conservation, social and 

economic outcomes.  

5.4 Expand knowledge of the responses of ecosystems, in terms of changes in composition, 

structure and function, to both internally and externally induced stresses caused by, inter 

alia, human use, disturbance, pollution, fire, alien species, disease abnormal climatic 

variations (drought, flood) etc.  

5.5 Develop and promote management strategies and practices that enable and ensure 

conservation of ecosystem service and take account of, or minimize, risks/threats to 

ecosystem function and structure.  

5.6 Apply instruments to maintain and/or restore ecosystem service.  

5.7 Where required, develop management strategies and practices to facilitate recovery of 

ecosystem structure and function (including threatened components) to generate or enhance 

ecosystem services and biodiversity benefits.  

5.8 Develop and apply instruments that contribute to achievement of conservation management 

goals through a combination of managing protected area networks, ecological networks 

and areas outside of such networks to meet both short-term and long-term requirements 

and conservation outcome in accordance with VII/28. 

5.9 Monitoring population sizes of vulnerable and important species should be linked to a 

management plan that identifies appropriate response measures and actions. 
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Principle 6: Ecosystems must be managed within the limits of their functioning. 

Rationale: 

In considering the likelihood or ease of attaining the management objectives, attention should be given to the environmental conditions that limit natural productivity, ecosystem structure, 

functioning and diversity. The limits to ecosystem functioning may be affected to different degrees by temporary, unpredictable or artificially maintained conditions and, accordingly, 

management should be appropriately cautious 

Annotations to the rationale: 

 

There are limits to the level of demand that can be placed on an ecosystem while 

maintaining its integrity and capacity to continue providing the goods and services that 

provide the basis for human wellbeing and environmental sustainability. Our current 

understanding is insufficient to allow these limits to be precisely defined, and therefore a 

precautionary approach coupled with adaptive management, is advised.  In this regard it 

should be noted that: 

 

 Just as there are limits to the demands (production, off-take, assimilation, 

detoxification) that can be made on ecosystems, so too there are limits to the amount 

of disturbance that ecosystems can tolerate, depending on the magnitude, intensity, 

frequency and kind of disturbance. 

 These limits are not static but may vary across sites, through time, and in relation to 

past circumstances and events. 

 Cumulative effects of interventions over time and space should be assessed when 

considering ecosystem limits.  

 If these limits are exceeded, an ecosystem undergoes substantial change in 

composition, structure and functioning, usually with a loss of biodiversity and a 

resulting lower productivity and capacity to process wastes and contaminants  

 There is considerable lack of knowledge and uncertainty about the actual limits 

(thresholds for change) in different ecosystems. While further research can reduce 

these uncertainties, given the dynamic and complex nature of ecosystems we may 

never have perfect understanding.  

 Given the pervasiveness of uncertainties in managing ecosystems, management will 

need to be adaptive, with a focus on active learning derived from monitoring the 

outcomes of planned interventions using a sound experimental approach that allow 

the effects of the intervention to be accurately determined. 

Management to restore lost capacities or control use should be appropriately cautious 

and apply an adaptive management approach. 

Implementation guidelines 

6.1 Identify practices that are not sustainable and develop appropriate mechanisms for 

improvement involving all stakeholders.  

6.2 Given the uncertainty associated with defining the limits to ecosystem functioning under 

most circumstances, the precautionary approach should be applied.  

6.3 Implement an adaptive management approach. 

6.4 Develop understanding of the limits of ecosystem functioning and the effects of various 

human use on the delivery of ecosystem goods and services.  

6.5 Where permissible limits to change in specific ecosystem components can be agreed, 

manage within these but monitor and assess the ecosystem response. Feedback the 

information at regular intervals to those responsible for setting the off-take or other limits.  

6.6 Encourage the use of environmental assessments and monitoring to establish ecosystem 

responses to disturbance, in order to provide management feedback and develop 

appropriate responses.  

6.7 Develop and promote appropriate management strategies and practices that sustain 

resources and maintain ecosystems within the limits of their functioning.  

6.8 Sustainable use management goals and practices should avoid or minimize adverse impacts 

on ecosystem services, structure and functions as well as other components of ecosystems.  

6.9 Formulate, review and implement regulatory framework, codes of practice and other 

instruments to avoid using ecosystems beyond their limits. 
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Principle 7: The ecosystem approach should be undertaken at the appropriate spatial and temporal scales. 

Rationale: 

The approach should be bounded by spatial and temporal scales that are appropriate to the objectives. Boundaries for management will be defined operationally by users, managers, scientists 

and indigenous and local peoples. Connectivity between areas should be promoted where necessary. The ecosystem approach is based upon the hierarchical nature of biological diversity 

characterized by the interaction and integration of genes, species and ecosystems. 

Annotations to the rationale:  

The driving forces of ecosystems, including those due to human activities, vary spatially 

and through time, necessitating management at more than one scale to meet management 

objectives. In this regard it should be noted that: 

 

 Ecosystems are made up of biotic and abiotic components and processes, which 
function at a range of spatial and temporal scales, within a nested hierarchy.  

 The dynamics of human social and economic systems also vary across scales of space, 
time and quality. 

 How components are perceived spatially depends partly on the scale of observation. 
At one scale, individuals of a species may seem relatively regularly and continuously 
distributed; at another the distribution may be discontinuous.  Likewise with time, 
for example, at one time scale (e.g., monthly, annually) a component or process may 
appear predictable; at another, longer or shorter time scale, the temporal dynamics 
may be unpredictable.  

 Management processes and institutions should be designed to match the scales of 
the aspects of the ecosystem being managed.  More importantly, perhaps, given that 
ecosystem components and processes are linked across scales of both space and 
time, management interventions need to be planned to transcend these scales. 

 Failure to take scale into account can result in mismatches between the spatial and 
time frames of the management and those of the ecosystem being managed.  For 
example, policy makers and planners sometimes may have to consider shorter time 
frames than the time frames of major ecosystem processes. The reverse can also be 
true, for example, where bureaucratic inertia can delay the quick management 
response needed to address a rapidly changing environmental condition. Spatial 
mismatches are also common, such as when administrative boundaries and those of 
ecosystem properties or related human activities that they are designed to regulate 
do not coincide.  

 

Implementation guidelines 

7.1 Enhanced capacity is required to analyse and understand the temporal and spatial scales 

at which ecosystem processes operate, and the effect of management actions on these 

processes and the delivery of ecosystem goods and services.  Identification of spatial 

patterns and gaps in connectivity should be included in this analysis. 

7.2 Functional mismatches in the administration and management of natural resources should 

be avoided by readjusting the scale of the institutional response to coincide more closely 

with spatial and temporal scales of processes in the area under management.  This logic 

underpins the current global trend towards decentralized natural resource management. 

7.3 Given that ecosystem components and processes are linked across scales of both time and 

space, management interventions need to be planned to transcend these scales.  

Developing a nested hierarchy of spatial scales may be appropriate in some circumstances. 

7.4 Managing large areas such as river basins or large marine areas may require development 

of new institutional mechanisms to engage stakeholders across administrative borders and 

different levels of administration.  

7.5 Attention to spatial and temporal scales is needed in the design of assessment and 

monitoring efforts. 

7.6 Concepts of stewardship, intergenerational equity and sustainable yield need to be applied 

to considerations of the temporal scale. 

7.7 Regional collaboration is necessary to deal with large-scale changes. 
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Principle 8: Recognizing the varying temporal scales and lag-effects that characterize ecosystem processes, objectives for ecosystem management should be set for the long term. 

Rationale: 

Ecosystem processes are characterized by varying temporal scales and lag-effects. This inherently conflicts with the tendency of humans to favour short-term gains and immediate benefits 

over future ones. 

Annotations to the rationale: 

 

Time needs to be considered explicitly in formulating management plans, and in longer-

scale processes need to especially considered and planned for because these are otherwise 

often neglected. In this regard it should be noted that: 

 

 People find long-term trends more difficult to detect than short term trends, 

particularly in complex systems. 

 Management systems tend to operate at relatively short time scales, often much 

shorter than the timescales for change in ecosystem processes. 

 Where there is a lag between management actions and their outcomes, it is difficult 

to take reasoned management decisions.  

 Long-term ecological processes, which can be very important, are therefore likely to 

be poorly accommodated in management systems, unless these are explicitly and 

carefully designed to address long-term issues.  

Awareness of long-term processes is important because it is the long-term, spatially, 

extensive processes that both characterize and determine the broad ecosystem 

properties. 

Implementation guidelines 

8.1  Adaptive management processes should include the development of long-term visions, 

plans and goals that address inter-generational equity, while taking into account 

immediate and critical needs (e.g., hunger, poverty, shelter). 

8.2  Adaptive management should take into account trade-offs between short-term benefits and 

long-term goals in decision-making processes.  

8.3  Adaptive management should take into account the lag between management actions and 

their outcomes.  

8.4  Monitoring systems should be designed to accommodate the time scale for change in the 

ecosystem variables selected for monitoring. Alternatively, if the monitoring cannot be 

adjusted, a more appropriately scaled but still relevant variable should be selected to 

monitor. 

8.5  The capacity to monitor and detect long-term, low frequency changes in ecosystem 

structure and functioning should be strengthened. 

8.6  To implement long-term management requires stability of institutions, legal and policy 

frameworks, monitoring programs, and extension and awareness-raising programs.  

Principle 9:  Management must recognize that change is inevitable. 

Rationale: 

Ecosystems change, including species composition and population abundance. Hence, management should adapt to the changes. Apart from their inherent dynamics of change, ecosystems are 

beset by a complex of uncertainties and potential "surprises" in the human, biological and environmental realms. Traditional disturbance regimes may be important for ecosystem structure and 

functioning, and may need to be maintained or restored. The ecosystem approach must utilize adaptive management in order to anticipate and cater for such changes and events and should be 

cautious in making any decision that may foreclose options, but, at the same time, consider mitigating actions to cope with long-term changes such as climate change. 

Annotations to the rationale: 

 

Change in ecosystems is both natural and inevitable, and therefore management objectives 

should not be construed as fixed outcomes but rather the maintenance of natural ecological 

processes. In this regard it should be noted that: 

 

Implementation guidelines 

9.1  Adaptive management is needed to respond to changing social and ecological conditions, 

and to allow management plans and actions to evolve in light of experience. 
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 Ecosystems change constantly as a result of natural processes. Those changes 
include shifts in species composition, population abundance, and physical 
characteristics. 

 Such changes are not necessarily constant, variable, dynamic and usually difficult to 
predict at any point in time.  

 It is therefore difficult to select an appropriate outcome or future state of an 
ecosystem as a static management goal. Instead, in addressing this and Principle 8, 
management should focus on maintaining the natural processes, which drive those 
changes.   

 This focus on processes requires a management approach that is flexible and 
adaptive, both as a response to changing circumstances and to take account of new 
knowledge and understanding.  Adaptive management should generate new 
knowledge and reduce uncertainties, thereby allowing the manager to anticipate 
and cater for change.  

 Ecosystem management must therefore involve a learning process that will help to 
adapt methods and practices to improve the ways in which these systems are being 
managed and monitored. Flexibility is also needed in policy-making and 
implementation. Long-term, inflexible decisions are likely to be ineffective or 
detrimental. 

 

9.2   Natural resource managers must recognise that natural and human-induced change is 

inevitable and take this into account in their management plans. 

9.3  Adaptive management should be encouraged when there is a risk degradation or loss of 

habitats, as it can facilitate taking early actions in response to change.  

9.4  Monitoring systems, both socio-economic and ecological, are an integral part of adaptive 

management, and should not be developed in isolation from the goals and objectives of 

management activities. 

9.5  Adaptive management must identify and take account of risks and uncertainties.  

9.6  Where changes occur across national borders, the scale of adaptive management may need 

to be adjusted. 

9.7  While ecosystems are inherently dynamic and resilient, special adaptation and mitigation 

measures are needed when ecosystems may be pushed beyond the limits of natural 

variation. Capacity-building efforts are needed to address highly vulnerable areas such as 

small island states and coastal areas. 

9.8  Capacity-building efforts are needed to address highly vulnerable areas such as small 

island states and coastal areas. 

9.9  Traditional knowledge and practice should be used to enable better detection and 

understanding of ecosystem change, and to develop appropriate adaptation measures. 

9.10  Adaptive management should recognize the resilient capacity of ecosystems in response 

to natural disturbances, and should be aimed at maintaining or restoring this capacity so 

as to reduce the risk of adverse social and economic consequences of natural variability 

in ecosystems. 

9.11  Awareness-raising measures are needed to enhance public knowledge that ecosystem 

change is a natural phenomenon, and to build support and capacity for adaptive 

management. 

 

Principle 10:  The ecosystem approach should seek the appropriate balance between, and integration of, conservation and use of biological diversity. 

Rationale: 

Biological diversity is critical both for its intrinsic value and because of the key role it plays in providing the ecosystem and other services upon which we all ultimately depend. There has been 

a tendency in the past to manage components of biological diversity either as protected or non-protected. There is a need for a shift to more flexible situations, where conservation and use are 

seen in context and the full range of measures is applied in a continuum from strictly protected to human-made ecosystems 

Annotations to the rationale: 

 

Biological resources play a role in providing the ecosystem goods and services on which 

humans ultimately depend. In this regard it should be noted that: 

 Implementation guidelines 

10.1 Develop integrated natural resource management systems and practices to ensure the 

appropriate balance between, and integration of, the conservation and use of biological 
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 The ecosystem approach is designed to support the conservation of biodiversity, the 
sustainable use of its components, and the equitable sharing of benefits derived from 
the use of biodiversity.   

 Sustainable use and management depends on also achieving conservation 
objectives. 

 Management for conservation and sustainable use are not inherently incompatible, 
and can be integrated.   

 Integration can be achieved at various scales and in various ways including both 
spatial and temporal separation across the landscape as well as through integration 
within a site.  

 

diversity, taking into account long- and short-term, direct and indirect, benefits of 

protection and sustainable use as well as management scale. 

10.2 Develop policy, legal, institutional and economic measures that enable the appropriate 

balance and integration of conservation and use of ecosystems components to be 

determined. 

10.3 Promote participatory integrated planning, ensuring that the full range of possible values 

and use options are considered and evaluated.  

10.4 Seek innovative mechanisms and develop suitable instruments for achieving balance 

appropriate to the particular problem and local circumstances.  

10.5 Manage areas and landscapes in a way that optimises delivery of ecosystem goods and 

services to meet human requirements, conservation management and environmental 

quality.  

10.6 Determine and define sustainable use objectives that can be used to guide policy, 

management, and planning, with broad stakeholder participation.  

Identify solutions which relieve sectoral pressure on existing resources 

Principle 11:  The ecosystem approach should consider all forms of relevant information, including scientific and indigenous and local knowledge, innovations and practices. 

Rationale: 

Information from all sources is critical to arriving at effective ecosystem management strategies. A much better knowledge of ecosystem functions and the impact of human use is desirable. 

All relevant information from any concerned area should be shared with all stakeholders and actors, taking into account, inter alia, any decision to be taken under Article 8(j) of the Convention 

on Biological Diversity. Assumptions behind proposed management decisions should be made explicit and checked against available knowledge and views of stakeholders. 

Annotations to the rationale: 

 

Ecosystems can be viewed at various scales and from different perspectives, each yielding 

unique information and insights. Good management should therefore consider all relevant 

information. In this regard it should be noted that: 

 

 The ecosystem approach is designed to accommodate a range of values and 

associated goals, and the information and perspectives of the communities that hold 

those values are therefore important in designing and implementing management. 

 There is no single level of organisation at which one can understand and optimize 

management of ecosystem functioning. Different information sources will address 

issues at different levels, providing complementary perspectives to support integrated 

management.  

 

 Implementation guidelines 

11.1 Relevant information should be shared with other stakeholders and actors and technical and 

scientific information be made available in an accessible way (indigenous and local 

knowledge should be treated with full respect of Article 8(j) and further decisions of the 

CBD). 

11.2 Assumptions behind proposed management decisions should be made explicit based on the 

best available expertise, explicitly regard scenarios of future change and include the 

knowledge and views of stakeholders.  

11.3 Appropriate mechanisms should be developed to document and make more widely 

available the information from all relevant disciplines (including natural and social 

sciences) and from relevant knowledge systems, particularly those based on local and 
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traditional practices. This guideline should be implemented consistent with any decision to 

be taken under Article 8(j) of the CBD.   

11.4 The implications for ecosystem management of different ”world views” based on different 

knowledge systems should be evaluated.  

11.5  Good management depends upon improving the information base and scientific 

understanding of ecosystems through the promotion, implementation and application of 

research and integrating this information into decision-making.   

Principle 12:  The ecosystem approach should involve all relevant sectors of society and scientific disciplines. 

Rationale: 

Most problems of biological-diversity management are complex, with many interactions, side-effects and implications, and therefore should involve the necessary expertise and stakeholders at 

the local, national, regional and international level, as appropriate. 

Annotations to the rationale: 

 

The complexity of ecosystem management for sustained use and conservation requires 

integrating the activities and actions of many different stakeholders. In this regard it 

should be noted that: 

 The activities of all sectors affect biological diversity, and can contribute to, or 

detract from, the achievement of the objectives of the Convention.  

 The management of biodiversity, because of its complexity, and the significance of 

human impacts, requires a wide range of scientific and management skills, including 

those located in sectors that have not traditionally been involved in biodiversity 

conservation or management.  

For these reasons the ecosystem approach should provide a framework for fostering 

greater involvement of all relevant stakeholders and technical expertise in planning and 

carrying out coordinated activities, sharing management resources, or simply exchanging 

information. 

Implementation guidelines 

12.1 The integrated management of land, water and living resources requires increased 

communication and cooperation, (i) between sectors, (ii) at various levels of government 

(national, provincial, local), and (iii) among governments, civil society and private 

sector stakeholders. Increased communication among international and regional 

organisations also. 

12.2 Further incorporation of the ecosystem approach as an integral part of planning in, 

among others, the agriculture, fisheries, forestry and other natural resources 

management sectors potentially affecting biodiversity and ecosystem functioning, 

should be encouraged, following the example, for instance, of the Code of Conduct for 

Responsible Fisheries, Sustainable Forest Management or others.   Sectors other than 

the primary production sectors may also have major effects but are often less recognized 

in this respect..   These include sectors such as the judicial sector, which affects 

governance, as well as those such as energy and transport, which are managing or 

affecting resources either directly or indirectly. 

12.3 Procedures and mechanisms should be established to ensure effective participation of 

all relevant stakeholders and actors during the consultation processes, decision making 

on management goals and actions, and, where appropriate, in implementing the 

ecosystem approach.  

12.4 The effective implementation of the ecosystem approach may require involving 

multidisciplinary professional and scientific expertise, including such disciplines as 

economic, social and natural sciences.  
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12.5 When assessing the costs and benefits of conserving, maintaining, using and restoring 

ecosystems, the interests of all relevant sectors should be taken into account for equitable 

sharing of the benefits according to national law. 

 

 

… 


