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About the Environment Defenders Office (Victoria) Ltd 

The Environment Defenders Office (Victoria) Ltd (‘EDO’) is a Community Legal Centre specialising 

in public interest environmental law. Our mission is to support, empower and advocate for 

individuals and groups in Victoria who want to use the law and legal system to protect the 

environment. We are dedicated to a community that values and protects a healthy environment 

and support this vision through the provision of information, advocacy and advice. In addition to 

Victorian-based activities, the EDO is a member of a national network of EDOs working to protect 

Australia’s environment through environmental law. 
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BACKGROUND TO THE EDO SUBMISSION 

 

 

The Victorian Climate Change Green Paper (Green Paper) reiterates the Government’s 

commitment to developing a Climate Change Bill. In light of the urgent need for Victoria to 

take significant action on climate change, we believe there is great need for a Climate 

Change Bill in Victoria and therefore our submission is directed at the development of 

Climate legislation – specifically, a Victorian Climate Charter. Although there are a number 

of very important issues raised in the Green Paper we have chosen to focus our resources 

on that area, particularly the issues raised in part 6.3 of the Green Paper. 

 

This submission is divided into two parts –  

• Examination of the legal basis for Victorian legislative action on climate change, and  
• A proposal for a legal framework for Victorian action on climate change – the 

Victorian Climate Charter 
 

The Climate Charter set out here is our initial proposal for Climate legislation in Victoria. We 

will continue to develop it over the coming months and discuss its merits with non-

government organisations, businesses and the community.  

 

We look forward to discussing the Climate Charter further with the Victorian Government. 
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THE LEGAL BASIS FOR VICTORIAN ACTION ON CLIMATE CHANGE 

 

The Green Paper indicates that there is little room for Victoria (and other Australian States) 

to take policy or legislative action directed at addressing climate change, particularly 

emission reductions, because of the proposed Federal Carbon Pollution Reduction Scheme 

(CPRS).  

 

However we believe there is both a need and a legal basis for Victoria to take strong action 

on climate mitigation and adaptation regardless of whether the Commonwealth Government 

implements the CPRS or not. We have set out our arguments below. 

 

This analysis will address two issues: 

1) The myth of legal conflict between proposed Victorian and Federal legislation on 

climate change 

2) The need and imperative for Victoria to act despite any Federal action. 

 

Legal conflict 

The list of legislative powers granted to the Commonwealth Parliament is found in section 

51 of the Constitution.  All other matters not found in section 51 are State legislative 

powers. The Commonwealth powers set out in section 51 are not exclusive to the 

Commonwealth - they are available for exercise by the States (so far as their subject 

matter permits), subject to inconsistency.  Section 109 of the Constitution provides: 1

 
When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, 

and the former shall, to the extent of the inconsistency, be invalid. 

 

For example, if the Commonwealth has the power to establish the Carbon Pollution 

Reduction Scheme and it has exercised that power, that law prevails over any 

inconsistent law of Victoria.  

 

Inconsistency can arise in two ways under section 109 of the Constitution. There may be 

a “direct inconsistency” between State and Commonwealth law, or there may be an 

“indirect inconsistency” where the Commonwealth law intends to “cover the field”. 
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Direct inconsistency 

 

A direct inconsistency arises in the following two scenarios:  

 

a) It is impossible to simultaneously obey both laws 

 

See for example R v Licensing Court of Brisbane; Ex part Daniell (1920) 28 CLR 23.  

In this case, the Liquor Act 1912 (Qld) required a State vote on liquor licences on the 

same day as a Senate election.  The Commonwealth Electoral (Wartime) Act 1917 

(Cth) prohibited State votes being taken on the day of a Senate election.  It was 

impossible to obey both laws so the Qld law was held to be invalid for inconsistency. 

 

b) One law purports to confer a legal right, privilege or entitlement which the other law 

purports to take away or diminish. 

 

See for example Clyde Engineering v Cowburn (1926) 37 CLR 466 at 478 (Cowburn’s 

case).  In this case, Knox CJ and Duffy J stated that two laws will be inconsistent 

where one law “takes away a right conferred” by the other.  The State law was held 

to be inconsistent as its validity would “destroy or vary the adjustment of industrial 

relations established by the award with respect to the matters formerly in dispute”. 

Dixon J in Victoria v Commonwealth (1937) 58 CLR 618 at 630 confirmed that an 

inconsistency arises where “a State law, if valid, would alter, impair or detract from 

the operation of a law of the Commonwealth Parliament, then to that extent it is 

invalid”  

 

Indirect inconsistency 

 

A third test for inconsistency has been developed by the courts – covering situations 

where a direct conflict between laws (in their text or factual operation) is not evident.  

An inconsistency arises between Commonwealth and State law if the Commonwealth 

legislation evinces an intention to “cover the field” (i.e. it is the legislative intention that 

the Commonwealth law be all the law there is on that topic).  

 

It appears that the current CPRS bill specifically excludes any intention to cover the field.  

Clause 376 of the CPRS bill, headed “Concurrent Operation of State and Territory Laws”, 

states: 

 
This Act is not intended to exclude or limit the operation of a law of a State or Territory that 

is capable of operating concurrently with this Act. 
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Similar provisions in other legislation have been interpreted as specifically excluding an 

intention to cover the field.  Section 75(1) of the Trade Practices Act 1974 (Cth) provides 

as follows: 

 
(1) Except as provided by subsection (2), this Part is not intended to exclude or limit 

the concurrent operation of any law of a State or Territory.  

(2) Where an act or omission of a person is both an offence against section 79 and an 

offence under the law of a State or Territory and that person is convicted of either 

of those offences, he or she is not liable to be convicted of the other of those 

offences.  

 

In R v Credit Tribunal; Ex parte General Motors Acceptance Corporation (1977) 137 CLR 

545, s 75 was found to remove “any suggestion of [indirect] inconsistency” (per Mason J 

at 565).  His Honour did note, however, that a provision such as s 75 could not avoid 

cases of direct inconsistency (at 563).  The effect of the decision is summarised in 

Blackshield and Williams, Australian Constitutional Law & Theory (3rd ed., 2002), 390, as 

follows: 

 
Where the question is whether the Commonwealth enactment “covers the field”, a 

provision for the concurrent operation of State laws will be accepted as a clear indication 

that the Commonwealth enactment is not intended to “cover the field”. 

 

Victoria’s power to make laws addressing climate mitigation and adaption 

 

Therefore Victoria may make laws that seek to reduce carbon emissions and assist 

adaptation to the unavoidable impacts of climate change, provided they are not directly 

inconsistent with Federal law (i.e. it is impossible to simultaneously obey both laws or 

one law purports to confer a legal right, privilege or entitlement which the other law 

purports to take away or diminish). 

 

There is therefore significant scope for Victoria to make laws on climate change. Provided 

it is possible to comply with both laws and the Victorian law does not take away a right 

provided by a Federal law, Victoria can take independent action on climate change.  
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The need and imperative for Victoria to act despite any Federal action 

 

At present the Federal Government is proposing to implement the CPRS to drive 

emission reductions in Australia.  In light of this Australian Governments agreed to the 

COAG guiding principles on complementarity in November 2008.  

 

The Victorian Climate Charter that we propose is solely directed at Government action. It 

does not impose any direct obligations on the private sector. Its aim is to reframe 

government decision-making to properly take into account climate change impacts. This 

is not an area that will be addressed by the CPRS. 

 

In addition, the Federal Government has recognised that transitional measures will be 

necessary before the CPRS achieves its intended effect.  The best example of this is the 

Renewable Energy Target. The development of renewable energy is one of the areas that 

is supposed to be directly supported by the imposition of the CPRS, and yet the Federal 

Government has acknowledged that the CPRS will not effectively support the uptake of 

renewable energy for many years. If Australia waits until the CPRS is a strong incentive 

for renewable energy it will be too late and we will be well behind other countries in this 

respect. Therefore all Governments have agreed to the Renewable Energy Target as a 

specific transitional measure. 

 

Similarly, the CPRS, if implemented, will take many years to filter through all sectors of 

the economy. In the mean time, the Victorian Government is, and will continue to, make 

decisions that will affect the emission reduction and adaptation potential for many years. 

As with the RET, the Victorian Government must put in place measures that will prevent 

us locking in increased emissions and reduced adaptation capacity before the CPRS can 

have full effect.  

 

As noted in the next section, current indications are that emissions must peak and begin 

to fall within the next five years. The CPRS is intended to come into operation in July 

2011 with a one year transitional period of $10 permits, followed by a slow lead in as 

coal fired power stations and emission intensive trade exposed industries are provided 

with assistance and the carbon price slowly rises. There is no hope that the CPRS in its 

current form will cause Australian emissions to peak within the next five years. Therefore 

there is a strong imperative for State action across Australia until the CPRS comes into 

full effect. 
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VICTORIAN CLIMATE CHARTER 

 

INTRODUCTION 

 

The current climate science indicates that massive emission reductions are needed to avoid 

dangerous climate change. Current indications are that emissions must peak and begin to 

fall within the next five years. If Australia is to achieve this, as a society we must shift our 

thinking as to what are desirable and undesirable activities.  

 

The Victorian State of the Environment Report sets out the current and projected impacts of 

climate change on Victoria such as dramatically decreased rainfall, increased bushfires and a 

massive increase of drought. It notes that:  

 
The science is established and, through the IPCC, agreed across the world that climate change 

is unequivocal. To avoid dangerous impacts, temperature increases must be limited through 

an urgent reduction in global greenhouse gas emissions.2

 

This concept is well known and understood throughout Victoria however it is not reflected in 

Government actions.  

 

For example the Victorian Government continues to make decisions now which will have the 

effect of increasing our emissions for decades. Examples are the extension of the Urban 

Growth Boundary and associated transport projects which will increase transport emissions, 

encourage further urban sprawl, and reduce farmland close to population centres; the 

continued logging and clearing of native forest and native vegetation which releases 

emissions and reduces vital carbon sinks; the decision to allow the Hazelwood power station 

to continue operating until 2031 despite it being the highest emitting power station in any 

developed country. This demonstrates that the Government is not properly considering 

climate change in its decision-making. In addition, the Government is only paying lip service 

to the level of change needed if we are to adapt to the predicted impacts of climate change. 

 

Right now there is an excellent opportunity for Victoria to lead the way within Australia and 

the world by establishing a robust framework to guide our path to a low carbon future. 

 

The Climate Charter proposed here sets up a legal framework to ensure Victoria is 

proactively addressing climate change. The framework will ensure Victoria will significantly 
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reduce its emissions, and make its best effort to adapt to the unavoidable climate impacts 

we are already starting to feel. 

 

The Charter is inspired by the Victorian Human Rights Charter which was landmark Victorian 

legislation. It also draws on some of the major climate change legislative frameworks 

around the world3.  

 

The aim of the Charter is to direct government, business and community thinking to focus 

on the long term effects of our current actions in relation to climate change. It will focus the 

whole of Victoria on the actions that must be taken to ensure we are moving to a low 

carbon future and have the best chance of adapting to unavoidable climate impacts.  

 

As noted in the State of the Environment Report: 

 
Now is the time for measured and strong action, not further aspirational policy commitments. 

Actions to date have simply not been good enough. Australia and Victoria have both the 

opportunity and the capability to lead this change.4

 

 

CONTENTS OF THE CLIMATE CHARTER 

 

The concept for the Climate Charter is based on the Victorian Human Rights Charter5. The 

Climate Charter is overarching legislation that requires all other Victorian legislation to be 

interpreted and implemented in a way that is consistent with the Charter. It implements a 

structure for decision-making that properly factors in climate mitigation and adaptation. It 

also requires the Government to proactively develop solutions that will lead Victoria to a low 

carbon future. 

 

The Commissioner for Environmental Sustainability in the Victorian State of the 

Environment Report recommended that the Government implement a ‘climate test’: 

 
The Victorian Government should build a climate change “test” into all major policy, infrastructure 

and expenditure decisions, including: 

 Development of appropriate assessment tools, methodologies and processes, including 

consideration of the essential components of strategic environmental assessment 

methodologies. 
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 Assessment of climate mitigation and adaptation impacts of budget and Cabinet decisions. 

 Assessment of the impact of current policies and programs on Victoria’s emissions profile 

and reduction target.6 

 

Environment Victoria has also called for the introduction of a climate test in its People’s 

Climate White Paper. 

 

The Green Paper at part 6.3 also recognises the need for government decision-makers to 

operate within the new environment of climate change. 

 

The Environment Defenders Office has taken up this challenge and has developed a climate 

test that is applied to government decision-making to ensure Victoria is not making bad 

decisions now whose legacy will last for centuries.  Importantly, the Charter gives the test 

legal force through implementation in legislation. This is in contrast to the model in the 

State of the Environment report which implies the test is an aspirational principle that the 

government should commit to as a matter of policy.  As law making is the highest 

expression of policy intent in our democratic system, a matter of such overriding public 

importance and urgency as climate change requires legislative action. 

 

In addition, the Charter requires decisive, proactive action from Government to ensure we 

achieve the emission reductions needed to avoid dangerous climate change. 

 

A key feature of the Charter is the recognition that if we are to have any hope of reducing 

emissions to avoid dangerous climate change and adapt to the changes that are already 

locked in, decisive rapid action is required by Government and the whole community. The 

Charter therefore facilitates rapid action and response wherever possible. 

 

There are seven key elements to the Charter: 

 

1) Charter principles which set out how climate change is to be addressed in Victoria. 

2) Binding emission reduction targets of 50% by 2020 and 80% by 2050. 

3) A requirement that Victorian legislation and policy must be interpreted in a manner 

that is consistent with the principles of the Climate Charter where possible.  

4) A ‘climate test’ which must be implemented by all public authorities in major 

government financial decisions and administrative decision-making. 

5) A requirement to develop a climate strategy to enable Victoria to meet its targets. 

6) The establishment of the Climate Authority to advise, oversee and report on climate 

action. 
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7) Compliance and enforcement mechanisms to ensure the Act is implemented and 

applied 

 

Each of these is set out in detail below. 

 

1) Climate Principles 

 

The Charter contains Climate Principles which set out how the Charter must be implemented 

and how decisions are to be made in accordance with the Charter. The principles are not 

discretionary objects, they are mandatory requirements that must be complied with in 

implementing the Act.  

 

In implementing the Charter and making decisions in accordance with the climate test, 

the following Climate Principles must be complied with:  

 

 Victoria will take action to reduce the State’s emissions in accordance with the 

legislated targets; 

 Victoria will take action to assist the State to adapt to the likely effects of climate 

change; 

 In meeting its 2020 and 2050 targets, no more than 20% of the emissions reduction 

required to meet the target can be achieved through carbon offsets;7 

 Only carbon offset activities conducted within Victoria can be used to meet the 

targets; 

 If there are threats of serious or irreversible damage to the environment, lack of full 

scientific certainty regarding climate change should not be used as a reason for 

postponing preventative measures; 

 In implementing this Act, the Government must have regard to the need for 

expeditious action to reduce emissions and adapt to the unavoidable effects of 

climate change for the benefit of the Victorian community; and the need for 

increased cost certainty and increased risk certainty in the delivery of climate change 

mitigation and adaptation measures.8  
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(currently draft) produced by the Department of Climate Change. 
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2) Emission Reduction Target 

 

Victoria is to reduce emissions by 50% by 2020 and 80% by 2050. It is the duty of 

the Premier to ensure that these targets are met. 9  

 

The target may be altered by regulation if there have been significant developments 

in scientific knowledge about climate change that justify doing so. Before making 

regulations that alter the target the Premier must obtain and take into account 

advice from the Climate Authority. 

 

3) Interpretation 

 

So far as it is possible to do so consistently with their purpose, all Victorian 

legislation and policy must be interpreted in a way that is consistent with the 

principles in the Climate Charter.10

 

The Supreme Court has jurisdiction to determine whether legislation has been 

interpreted consistently with the Climate principles if the question arises in a 

proceeding before a court or tribunal.11
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target, we believe a Victorian target is justified regardless of whether there is a CPRS or not. The 
proposed national target under the CPRS (5-25% of 2000 levels by 2020) is not high enough to prevent 
dangerous climate change. There is little point adopting a target that will not achieve the emission 
reductions necessary to avoid dangerous climate change. The targets proposed for the Charter are based 
on the current scientific analysis of what is needed keep emissions at 350ppm to avoid more than 2 
degrees warming. If however the Government decides not to have a Victorian target, the Climate Charter 
could adopt the Federal targets or could be enacted without targets. The EDO has identified alternate 
wording for the climate test and the climate strategy in particular that will allow the Climate Charter to 
operate without targets, albeit with lower emission reduction benefits. 
10 This is based on the obligations in the Human Rights Charter s 32 
11 This is based on the obligations in the Human Rights Charter s 33 

 



 

4) Decision-Making – The Climate Test 

 

The Climate Charter requires government decision-makers to act in a way which will reduce 

Victoria’s emissions and will prepare Victoria for the likely impacts of climate change. This 

requirement is called the climate test12. The climate test applies to all government financial 

decisions over $150,00013 (meaning government contracts, government grants, and 

government procurement decisions) and all government administrative decisions14.  

 

The Climate Charter incorporates a number of features which will assist decision-makers to 

implement the climate test in the most efficient and effective way. The Climate Authority 

has a particular role in this. These features are set out in the Climate Authority section and 

the implementation section below. 

 

The climate test consists of two elements – a climate mitigation element and a climate 

adaptation element.  

 

Although this test is limited to public authorities,15 the Charter allows any entity (for 

example a private company) to ask the Minister to declare that the entity is subject to the 

climate test.16  This will allow corporations who are committed to taking positive action on 

climate change to publicly demonstrate their commitment and is aimed at ‘raising the bar’ 

among the corporate sector. 

 

Climate mitigation test 

 

Two options have been included here to show variations that the Government could 

implement as part of a climate mitigation test. Option 1 has the highest standard and is 

consistent with the standard in the Victorian Human Rights Charter.  It would achieve the 

most rapid emission reductions, however it would be the most difficult to implement at a 

practical level. Two variations have been included as part of option 2. Option 2a would be 

harder to implement than option 2b but has the advantage of implementing a higher 

standard which would result in more rapid emission reduction. 
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Environment Victoria’s People’s Climate White Paper (see page 26 for example). The EDO’s Climate 
Charter elaborates on these recommendations by fleshing out the legal requirements for a climate test. 
13 The $150,000 threshold has been selected to coincide with the threshold for various Victorian 
Government procurement policies. 
14 An administrative decision is a decision made by a public authority that can be challenged for legal 
error in the Supreme Court.  
15 ‘Public authority’ under this Charter has the same meaning as s 4 of the Charter of Human Rights and 
Responsibilities but does not include the Victorian Police or Parliamentary Committees. 
16 A similar provision is found in s 40D of the Human Rights Act 2004 (ACT). 

 



 

The test is directly linked to Victoria’s emission targets and has the objective of assisting 

Victoria to do everything possible to meet those targets. 

 

Option 1 

It is unlawful for a public authority to make a decision that will have the effect of 

reducing Victoria’s ability to achieve the 2020 and 2050 emission targets. 

 

Option 2a 

In making an administrative decision or financial decision, a public authority must 

assess whether that decision will enhance or reduce Victoria’s ability to achieve the 

2020 and 2050 emission targets. 

 

If the effect of making the decision will be to reduce Victoria’s ability to meet the 

targets, the subject of the decision must be modified until it does not reduce 

Victoria’s ability to achieve the 2020 and 2050 targets, or the request must be 

refused.  

  

Option 2b 

In making an administrative decision or financial decision, a public authority must 

assess whether that decision will enhance or reduce Victoria’s ability to achieve the 

2020 and 2050 emission targets. 

 

If the effect of making the decision will be to reduce Victoria’s ability to meet the 

targets, the decision-maker must do everything within its power17 to reduce the 

emissions that will result from the decision, or if appropriate, must require the 

person requesting the decision to do everything within its power to reduce the 

emissions that will result from the decision. 

 

Option 2b allows the Government to go ahead with activities that will cause an increase in 

emissions and therefore will reduce Victoria’s ability to meet its targets, provided that it has 

made significant efforts to reduce the emissions from the activity. Significant projects that 

cause an increase in emissions can therefore still go ahead if there are no lower emission 

alternatives. However the Government will have to factor these increases into its overall 

emission reduction strategy to ensure that the Victorian targets can still be met by 2020 

and 2050. 
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Examples: 

(Using option 2a) 

A planning decision to approve the building of a housing development will have to consider 

all factors that may increase carbon emissions such as the energy efficiency of the 

buildings, clearing of native vegetation which results in release of emissions and connection 

to public transport which will minimise transport emissions. If the assessment concludes 

that the housing development will reduce Victoria’s ability to meet the emissions targets it 

must be redesigned so that it does not reduce that ability, or be refused by the decision-

maker. 

 

(Using option 2b) 

A government decision to purchase fleet cars must consider whether the car fleet will reduce 

Victoria’s ability to meet its emissions targets or not. If it does, the decision-maker must 

consider public transport options and for the remaining situations in which cars are required, 

must secure cars which have the lowest possible emissions that are available in Victoria. 

 

(Using option 2b) 

A plan which sets out the logging schedule for the next 5 years must consider the emissions 

impacts of the logging activity. As logging of native forests increases emissions and reduces 

biosequestration the public authority must do everything within its power to reduce those 

emissions. That may require the authority to not approve the logging of the native forest.  

 

 

Climate adaptation test 

 

The aim of the adaptation test is to ensure that decisions made now will not impede our 

ability to adapt to the most likely effects of climate change in Victoria. The ability of Victoria 

to adapt to climate change must be assessed against three key sectors - the ability of the 

State of Victoria as a whole to adapt (e.g. the economy, the government, government 

infrastructure), the ability of the people of Victoria to adapt (e.g. in relation to rising energy 

costs, health impacts, ability to source food) and the ability of Victoria’s environment to 

adapt (e.g. threatened species, ecosystems). 

 

There are a large number of projects and activities that are going ahead at the moment 

which during their life will suffer consequences from climate change impacts.  The climate 

adaptation test will only require the decision-maker to consider impacts that are relevant to 

that action or activity and only for the expected life of the activity. For example if a 

development is only expected to have a life of 30 years the decision-maker will need to 

consider the climate impacts at 2020 but not at 2050.   
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 Option 1 

In making an administrative decision or procurement decision, a public authority 

must assess whether the action which is the subject of the decision will increase or 

reduce the ability of the State, the Victorian people or Victoria’s environment, to 

adapt to the 2020 and 2050 climate change impacts18 that are relevant to that 

action.  

 

If the action will reduce Victoria’s ability to adapt to the most likely climate change 

impacts in 2020 and 2050 that are relevant to that decision, the public authority 

must refuse to approve that activity or action. 

 

It will not be feasible or desirable for every decision-maker to make their own determination 

of the likely climate impacts for Victoria, on which to base their assessment. Therefore the 

Climate Authority will assess the latest and most robust climate science relevant to Victoria 

and make a determination each year on what are the most likely climate impacts for 

Victoria. Climate adaptation test assessments will use this information to inform their 

assessments, negating the need for decision-makers to determine themselves what the 

most likely predictions and impacts are. Only this information will be able to be used to 

determine relevant climate impacts.  

 

Despite the determination of the Climate Authority on the likely climate impacts, it will not 

be possible for the Climate Authority or the decision-maker to predict every possible 

adaptation consequence.  Therefore rather than imposing an absolute standard, the 

decision-maker will be required to do the best assessment they can with the information 

available to them, and respond based on an approach consistent with the precautionary 

principle (which is outlined in the Principles). 

 

 

Examples: 

 

A permit decision to build a housing estate on the coast will have to consider predicted sea 

level rise, whether it will clear native vegetation which will put added stress on threatened 

species, whether it is energy efficient & self powered to cope with rises in electricity prices, 

whether it is water efficient and recycles water to cope with water scarcity. If it will reduce 

the ability of Victorians or the Victorian environment to cope with predicted impacts of 

climate change the permit must be refused. 
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A government decision to purchase fleet cars must consider whether the cars are fuel 

efficient or non-oil powered to cope with rise in oil prices that are predicted during the life of 

the fleet. If not a different car must be chosen. 

 

A plan which sets out the logging schedule for the next 5 years must consider the added 

stress to ecosystems which will already be affected by climate change. If the logging will 

reduce the ecosystem’s ability to adapt to climate change, logging must not go ahead. 

 

 

 

5) Policy and Legislative Development 

 

Although the climate tests above will ensure that poor decisions that have a lasting climate 

legacy are not made, the climate tests alone will not be enough to ensure Victoria meets its 

emission reduction targets. In order to achieve the level of emission reductions required to 

avoid dangerous climate change the Victorian Government will need to look for 

opportunities and take proactive steps for large-scale emission reduction. This will be done 

through the Climate Strategy, the Climate Report and a legislative review. 

 

Although all Victorian legislation and policy must be interpreted consistently with the 

Climate Principles where possible, there will be legislation that cannot be interpreted in this 

way due to conflicts between provisions. The legislative review will ensure that Victoria’s 

legislative framework is assisting the Government to achieve the necessary emissions 

reductions rather than working against it.  

 

Climate strategy 

 

Within 1 year of the commencement of the Charter, the Environment Minister must 

develop a Climate Strategy which sets out how the Victorian targets are to be 

achieved. The Strategy must be tabled in Parliament.  

 

The Strategy will review opportunities for emissions reduction and set out a program 

and costing to achieve those reductions. It will prioritise activities that will achieve 

the highest emission reductions at the least cost and will provide a plan to work 

towards more difficult actions.  

 

In particular, the Strategy must set out the programs and actions that the 

Government will embark on in the next year. The Strategy must be updated each 
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year using an adaptive management approach to focus on the programs and actions 

for each coming year. 

 

Climate report 

 

Each year the Environment Minister must table in Parliament a report on the 

progress in the previous year in achieving the actions set out in the Strategy. 

 

Review of legislation 

 

The Government must review all Victorian legislation within 5 years for consistency 

with the Climate Principles of the Charter.  

 

6) Climate Authority 

 

The Charter sets up an independent statutory authority that will have a number of 

important roles in implementing the Climate Charter and ensuring that Victoria meets its 

emissions targets.19  

 

The overarching mission of the Climate Authority will be to assist the Government to meet 

its emissions reduction targets and adaptation goals as quickly and easily as possible. 

Therefore the Authority will be required to proactively identify and develop guidance that 

will help decision-makers and the Environment Minister to achieve these goals. 

 

The Authority will not be subject to direction from the Government or a Minister but will 

perform its functions in accordance with the provisions that set it up in the Charter. This will 

ensure that its only focus will be to assist Victoria to meet its emission reduction targets 

without political interference. The Authority will be staffed with permanent employees and 

will not have a board or committee structure. It will be staffed by people with appropriate 

expertise to provide guidance and recommendations on climate science and carbon 

accounting. 

 

The Climate Authority will: 
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Environmental Sustainability. This would require amendments to the Commissioner for Environmental 
Sustainability Act 2003 to provide specific functions and obligations on the Commissioner. It would also 
require an expansion of the Commissioner’s office to include officers experienced in climate science and 
climate policy. 

 



 

 Assess the latest and most robust climate science relevant to Victoria and make a 

determination each year on what are the most likely climate impacts for Victoria. 

This will form the standard which the climate adaptation test will be based on. 

Climate adaptation test assessments will use this information to inform their 

assessments, negating the need for decision-makers to determine themselves what 

the most likely predictions and impacts are. Only this information can be used to 

determine relevant climate impacts.  

 Produce guidance documents as necessary to assist decision-makers to make 

informed decisions. 

 Review the Government’s climate strategy before the document is tabled in 

Parliament and provide comment to the Environment Minister. 

 Rather than having a full review function, the Authority will be empowered to table 

reports in Parliament on government decisions if it does not believe that the decision 

properly implemented the requirements of the Act (see further under compliance 

below). 

 Provide advice to the Environment Minister on an area relevant to their function on 

request by the Minister. 

 

7) Compliance  

 

The Charter is not just an aspirational framework; it is a set of duties and obligations that 

must be carried out to enable Victoria to play its part in the required emission reductions 

and to prepare it for the unavoidable effects of climate change. The Charter therefore 

contains mechanisms to ensure key actions are complied with.   

 

As noted previously, the key aim of the Charter is to enable the required climate actions to 

happen as quickly and effectively as possible. Therefore the compliance and oversight 

mechanisms are aimed at providing incentive to comply with the Charter and oversight to 

ensure it is being implemented properly, while targeting that compliance and oversight to 

key areas of the processes. 

 

The oversight mechanisms will not provide opportunities for review or enforcement of every 

step in the process, however they will ensure that the Government does not make decisions 

which will lead to significant deviations from the objects of the Charter. 

 

Breach of duty 

 

The 2020 and 2050 targets are legally binding and the Premier is under a duty on behalf of 

the Government to ensure they are met.  
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Review of decisions – judicial review 

 

Judicial review will be available for instances where there has been a legal error in the 

implementation of the Charter including decision-making under the climate test. As every 

person in Victoria will be directly affected by climate change, the Climate Charter includes 

extended standing provisions allowing a broad range of people to bring an action against 

the Government. These are similar to the extended standing provisions in s 487 of the 

Environment Protection Biodiversity Conservation Act 1999. The extended standing 

provisions are not intended to narrow any existing rights a person may have to seek judicial 

review. 

 

A person or organisation may seek judicial review of a decision made under the 

Charter if the person is an Australian citizen or resident of Australia or was 

incorporated or established in Australia, and at any time in the 2 years immediately 

before the decision the person has engaged in activities or research in Victoria for 

the reduction of carbon emissions or adaptation to climate change. 

 

Review of decisions – merits review 

 

As noted in the Climate Authority’s functions, full merits review of decisions made under the 

climate test will not specifically be provided under the Charter. The main reason for this is 

the need for rapid action to address climate change. In addition, due to the nature of 

climate change it will not always be possible to precisely predict and assess impacts and 

therefore there could be a range of views on what a particular outcome should be. Full 

merits review may slow down the action necessary to the achieve targets without adding 

significant value to the process. We acknowledge that in some cases, not providing merits 

review may lead to incorrect decisions remaining in force, however on balance the need for 

rapid action and the availability of other oversight and compliance mechanisms that will 

prevent significant deviations from the objects of the Charter justifies this in our view. 

 

Audit of decisions and implementation by the Climate Authority 

 

Although merits review is not provided, it is important that the Government be accountable 

for the way it interprets and applies the Principles of the Act and the climate test. The 

Climate Authority will therefore be empowered to table a report in Parliament critiquing a 

government decision or government action if it does not believe that the decision or action 
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properly complied with the requirements of the Act. This will include specific decisions made 

under the climate test.20

 

 

 

IMPLEMENTATION 

 

Although some of the requirements in the Charter are significant, they are no less than 

what is required to meet the climate challenge.  There are a number of actions that will be 

required to implement the Charter however they can be done rapidly if the political will 

exists.  

 

Rapid action 

 

As noted above, a key feature of the Charter is the recognition that if we are to have any 

hope of reducing emissions to avoid dangerous climate change and adapt to the changes 

that are already locked in, decisive rapid action is required by Government and the whole 

community.  

 

The Charter attempts to facilitate rapid action and response wherever possible, and it 

should be implemented in the same spirit. Therefore Government should provide 

appropriate resources to ensure that guidelines are developed rapidly, training is rolled out 

quickly and effectively, processes are not slowed down in bureaucracy, deadlines are met, 

and decision-makers are supported to make the best decision in the least amount of time. 

 

Training of Government Staff 

 

When the Human Rights Charter was introduced in Victoria, Government decision-makers 

underwent an extensive training program to ensure they were able to implement the Act 

properly. The same level of training program is required for the Climate Charter.  

 

Development of guidance documents for decision-makers 

 

To assist decision-makers assess the impact of an activity on climate emissions and 

adaptation, the Australian Government National Carbon Accounting System (NCAS)21 will be 
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20 Note that there are many different models that could be applied to provide oversight of the 
implementation of the Charter including an Ombudsman model, full merits review to VCAT or the Climate 
Authority, review of specific aspects of decisions such as the science and climate factors used to estimate 
impacts and emissions etc.  
21 National Carbon Accounting System <http://www.climatechange.gov.au/ncas/> 

 



 

nominated in the legislation as the standard that will be used to assign emission to each 

activity. 

 

The Climate Authority is responsible for producing guidance documents to assist decision-

makers to properly implement the Climate Charter. 

 

Documents will include: 

 A quick reference guide which sets out standard emission values for the most 

commonly made decisions that are relevant to Victoria based on NCAS accounting 

(for example, emission values for construction of a four bedroom house, for clearing 

of the main native vegetation species in Victoria, for road projects per kilometre, for 

waste disposal facilities etc). 

 There will be certain types of government decisions that will have no or negligible 

climate mitigation or adaptation impacts and which therefore will routinely be 

assessed as not requiring modification. The Authority may produce a guidance 

documents which sets out those classes of decisions which are unlikely to impact 

mitigation or adaptation and can be made with minimal climate assessment 

(essentially just to ensure that the decision is not different to its class in a way that 

would cause it to have mitigation or adaptation consequences). This does not exempt 

any decision from the climate test, it just provides a guide to decision-makers of the 

types of decisions that are unlikely to have climate impacts. 
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