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Executive summary 

Chapter 1: Introduction 

It is widely recognised that the Environment Effects Act 1978 (Vic) and associated Environment 
Effects Statement (EES) framework in Victoria requires substantial reform.  

Victoria’s legislation was developed at a time when an integrated approach to the protection of the 
environment and development was not taken, when there was little understanding about the concept 
of biodiversity and before concern about greenhouse gas emissions and climate change became 
widespread. Very few changes have been made to the legislation and the EES framework over the 
past 30 years. 

The key objective of the Victorian EES framework is to provide for a transparent, integrated and 
timely assessment of the environmental effects of projects capable of having a significant effect on 
the environment. In conducting this inquiry, it is the Committee’s view that this key objective is not 
being met. 

Witnesses and written submissions highlighted a number of key issues regarding the Victorian EES 
framework, including: 

• in the past few developments triggered the EES process in Victoria; 
• the lack of detail in the Environment Effects Act and the uncertainty of the status of the 

associated ministerial guidelines; 
• the extent of the discretion and direct involvement of the Minister for Planning in the EES 

process; 
• the perceived conflict of interest associated with the government being both a proponent of a 

project and having responsibility for administration of the EES process; 
• the barriers to public participation at key stages of the EES process; 
• the need to develop more robust monitoring and auditing arrangements; and 
• the EES process culminating in advice from the Minister for Planning rather than a legally 

binding decision thereby creating uncertainty for proponents and the community and also limiting 
the opportunity for judicial review. 

Chapter 2: Policy framework 

An environmental impact assessment (EIA) sets out an assessment of the environmental effects of a 
proposed project and typically includes descriptions of the proposed development, the existing 
environment that may be affected and proposed measures to avoid or minimise adverse 
environmental impacts.  

In Victoria the legislative and policy framework is underpinned by the Environment Effects Act 1978 
(Vic) and by non-binding ministerial guidelines issued under the Act. The legislation is supported and 
augmented by a number of other pieces of legislation in Victoria and Victorian Government policy. 
The stages typically involved in conducting an EIA are set out in this chapter.  
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Three reviews of the Environment Effects Act have been completed over the past two decades. The 
first review in 1985 did not result in any significant changes being made to the process. In 2002 an 
Advisory Committee was appointed to receive public submissions on an Issues Paper that was 
released by the (then) Department of Infrastructure, meet with stakeholders and suggest areas for 
reform of the Act. One of the key objectives of this review was to ensure that the EIA process 
provides the opportunity for affected stakeholders to have their concerns considered in a transparent 
and accountable manner. The 2002 review resulted in minor legislative amendments to the 
Environment Effects Act and the publication of more detailed ministerial guidelines in 2006. In 2009 
a review was completed by the Victorian Competition and Efficiency Commission, which considered 
weaknesses of the EIA process and environmental regulation in Victoria. The previous government’s 
response to the 2009 review stated that it would consider refining the statutory framework for 
assessments and identified a number of priority areas for change.  

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) is the primary piece of 
Commonwealth environmental legislation. The Environment Protection and Biodiversity 
Conservation Act focuses on the protection of matters of national environmental significance, which 
are defined by the Act, and include world heritage properties, national heritage places, Ramsar 
wetlands of international importance, migratory species and nationally threatened species and 
communities.  

A proposal that triggers assessment under the Commonwealth legislation can be assessed by a 
state process accredited by the federal environment minister. The EES process is an accredited 
process under the Commonwealth and Victorian State Government Bilateral Agreement. 

Chapter 3: Operating framework 

The governance and administration of the EIA framework in Victoria is examined in chapter three. 
The EIA framework in Western Australia is considered both nationally and internationally as an 
example of best practice. The Committee drew heavily on this framework in identifying areas where 
the administration and governance of the Victorian EIA framework could be strengthened and 
improved.  

The Department of Planning and Community Development (DPCD) in Victoria has responsibility for 
administering procedures under the Environment Effects Act and reports to the Minister for Planning. 
The majority of the key stages in the EES process are determined at the discretion of the Minister for 
Planning. Evidence to the Committee indicated that the lack of legislative guidance on the 
substantive elements of the EES process and reliance on ministerial guidelines and ministerial 
discretion, is a cause of concern as the process lacks transparency, certainty and leaves the 
process open to perceptions of political interference.  

A strength of the Western Australian framework is that responsibility within that state for EIA 
legislation is managed by the Environmental Protection Authority (EPA). The independence of the 
EPA and the advice subsequently prepared and presented to the Minister for Environment, as well 
as the scientific and technical approach it takes to environmental assessments, were identified as 
key attributes of the Western Australian EIA framework. The Western Australian framework is 
however limited to evaluating the potential impacts on the biophysical environment only, whereas the 
Victorian EIA process also evaluates the social and economic elements of a project. Consequently, 
the Committee has recommended the EIA process remain in the Planning Portfolio, administered by 
the DPCD. 
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The EIA process is currently under-resourced in Victoria, when compared with the 2009-2010 
budget for the administration of the process in Western Australia, which is approximately six times 
the size of that in Victoria. The Committee recognises the importance of robust assessments and 
has made a recommendation to ensure that the DPCD is adequately resourced to fulfil its EIA 
functions.  

The lack of legislative guidance on clearly identifiable objectives, definitions of concepts essential to 
the understanding of the EIA framework and an overarching statement of the purpose of the 
Environment Effects Act were identified as concerns for stakeholders. The guidance, according to 
the evidence to the inquiry, provided in the non-binding ministerial guidelines, creates uncertainty for 
proponents and the community. The Committee has recommended that the Act be amended to 
address these legislative gaps and that guiding principles, including the principles of ecologically 
sustainable development, be defined. 

Chapter 4: Referral process 

The process of referring a proposal to the Minister for Planning is discussed in this chapter including 
pre-referral discussions, the legislative power to refer a project and triggers for referral. 

The DPCD advised the Committee that it strongly encourages pre-referral discussions as it allows, 
amongst other things, for potential environmental issues to be considered early in the proponent’s 
planning process. Despite the benefits associated with pre-referral discussions, the review by the 
Victorian Competition and Efficiency Commission in 2009 found such discussions are not routinely 
conducted. The Committee recognised the benefits of pre-referral discussions and noted the 
proactive and pre-emptive nature of the discussions that are encouraged in Western Australia. 
Consequently, the Committee has recommended that the importance of such discussions be 
emphasised in the ministerial guidelines. The Committee also recognises that the DPCD has 
established memoranda of understanding with key departments and agencies in order to provide a 
framework for cooperative pre-referral engagement. 

Some submissions expressed concern that the current legislation in Victoria does not give any 
person the right to either formally refer a project for assessment or to appeal a decision as to 
whether a project should be assessed. In contrast, the Western Australia EIA framework allows for 
any person to refer or appeal a decision not to assess a project, with details such as the time limit for 
lodging an appeal, format of appeal, process for investigating an appeal, time to determine the 
appeal and possible outcomes stipulated. While only a small number of EIAs have been referred by 
a member of the public in Western Australia, giving a third party such rights is considered an 
important feature of the EIA framework. The Committee believes that the current EIA framework 
would be strengthened if third parties have such rights and has made recommendations to this 
effect.  

The ministerial guidelines set out criteria for when a project may be referred for assessment. The 
legislation simply requires projects that could have a significant effect on the environment should be 
referred, with no further guidance, particularly as to the definition of ‘significant effect’. While the 
ministerial guidelines provide some guidance for when a project may be referred for assessment, the 
Committee considers that some ambiguity remains. 

The current criteria, regarding the types of proposals required to be referred to the Minister, has 
been widely criticised by proponents, the non-government sector and community groups as lacking 
certainty and transparency. Some witnesses also suggested that reliance on the discretion of the 
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Minister for Planning for referral and assessment decisions is a significant weakness of the current 
framework. In contrast, both the federal and Western Australian EIA frameworks provide greater 
guidance on what constitutes a significant impact on the environment. Accordingly, the Committee 
has recommended the introduction of clear legislative triggers as to when a project might be referred 
for an EIA and that guidance material should be readily available to proponents, decision-makers 
and the wider community.  

Chapter 5: Levels of environmental impact assessment 

Under the Environment Effects Act, the Minister for Planning can use one of three options when a 
project has been referred. 

The first option is to require an EES. Since 1 July 2006, thirteen projects have required an EES. 
Secondly the Minister could specify that an EES is not required if certain conditions are met. The 
Committee was advised that a number of referred projects have been required to put in place a 
combination of environmental management plans or alternative assessment processes. Concerns 
were raised in submissions regarding this option on the grounds that public opportunities to 
participate in the process are reduced and there is insufficient guidance as to how the Minister 
determines whether or not to take this option. The final option available to the Minister is to 
determine that no EES is required. For these projects, it is most likely they would be subject to other 
planning and environmental controls. The Committee investigated the environmental assessments 
that occur under other legislation, particularly the Planning and Environment Act 1987 (Vic), the 
Major Transport Projects Facilitation Act 2009 (Vic) and the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth).  

Evidence to the Committee suggested the planning processes under the Planning and Environment 
Act have certain safeguards which are absent from the Environment Effects Act, including increased 
transparency in decision-making, predictable processes, specified community participation and 
greater scrutiny of decisions made under the Act. The Committee, whilst acknowledging that 
additional checks and balances are provided under the Planning and Environment Act, concluded it 
is appropriate for the EIA process to remain a separate piece of legislation, as the Planning and 
Environment Act does not necessarily provide the appropriate scope for comprehensive 
environmental assessments.  

The Committee was advised that once a major transport project in Victoria has been assessed under 
the Major Transport Projects Facilitation Act as being of state or regional economic, social or 
environmental significance the project need not be referred under the Environment Effects Act. 
Some concern was expressed in relation to assessments under the Major Transport Projects 
Facilitation Act, in relation to the short time frames for public comment, no requirements for public 
consultation where major public transport projects are being assessed at lower levels of assessment 
and limited appeal rights. It is the Committee’s view that all major projects, including transport 
projects, should be subject to a transparent process under the EIA legislation. 

The Environment Protection and Biodiversity Conservation Act establishes procedures for the 
assessment of proposals that may have a significant impact on matters of national environmental 
significance. The Act provides for bilateral agreements between the Commonwealth and state 
governments. Critics have expressed some concern about the bilateral agreement between the 
Commonwealth and Victorian government, on the grounds that assessment of matters of national 
significance through the state EES process lacks transparency and is not as comprehensive as the 
Commonwealth assessment process. 
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The Committee examined the levels of assessment under the Commonwealth and Western 
Australian frameworks and found that many features of these models reflect good practice. 

A number of submissions supported the introduction of a multi-tiered assessment process to the 
Victorian EIA framework. The Committee has recommended three levels of assessment be 
formalised under the Victorian EIA legislation and has further recommended clear legislative 
guidance be provided to outline the types of projects that would be assessed at each level. 

A key strength of the Western Australian EIA framework is that once a project has been referred to 
the EPA, the Authority has responsibility for determining the level of assessment. In contrast, 
reliance on the discretion of the Minister for Planning to determine whether an EES is required was 
identified as a significant concern to the Committee. The Victorian EIA framework would be 
strengthened if responsibility for determining whether an EIA is required and the level of assessment 
required is delegated to the DPCD.  

Chapter 6: The scoping stage and quality of environmental impact assessment 
documentation 

Following a determination by the Minister for Planning that an EES is required, the Minister will 
define the scope of the matters to be investigated. A key issue for both proponents and community 
groups was the need to strike the balance in the level of detail and technical information required for 
an EIA; as broad scoping of an EIA can result in a lengthy investigation, while a narrow scope can 
result in potential environmental risks not being examined. 

A risk-based approach to scoping of an EIA should be adopted in the assessment of environmental 
effects. The time and cost saving benefits of this approach were highlighted in written submissions to 
the inquiry, however the Committee was advised that this approach is under-utilised.  

The ministerial guidelines outline the scoping process. A number of submissions considered that a 
lack of legislative guidance on the scoping stage of the EIA process was a weakness of the process. 
The Committee believes that there would be substantial merit in developing more detailed scoping 
requirements, in terms of increased certainty for both proponents and the community regarding the 
risks to be assessed, increased transparency of the process and cost and time savings associated 
with EIA scoping. Accordingly the Committee has recommended detailed scoping requirements be 
developed for the three new levels of EIA and the adoption of a risk-based approach to EIAs. 

Examining project alternatives constitutes best-practice as it establishes the preferred and most 
environmentally sound project option. However, the ministerial guidelines state an EES will not 
normally require alternatives to a project to be documented. Evidence to the inquiry suggests there 
is a mismatch between community expectations that an EES will routinely examine project 
alternatives and the requirements set out in the ministerial guidelines. The Committee believes that 
clearer guidance is required to inform community expectations on how alternatives are to be 
assessed. 

Submissions and evidence to the inquiry highlighted the benefits of Technical Reference Groups’ 
(TRG) involvement in the EES process in identifying key issues in the scoping stage and ensuring 
EIA documentation meets scoping requirements. To ensure TRG’s function more efficiently the 
Committee has recommended guidelines be developed to detail the role of TRG’s. 
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The absence of statutory time frames for key stages of the EES process, including the scoping 
stage, was identified as a concern by industry representatives, community groups and academics. 
The ministerial guidelines state that draft scoping requirements are generally prepared within 
20 business days and are subsequently released for public comment for a minimum of 15 business 
days. However, evidence received suggests these time frames are not always met. The Committee 
considers that achieving target timelines is an important priority and that adherence to scoping 
timelines, in particular, would be greatly improved by the introduction of statutory timelines in the EIA 
legislation. 

The quality of an EIA and associated technical studies, particularly the lack of existing databases on 
ecosystems, species and other ecological processes and the lack of a consistent approach towards 
ecological impact assessments, was raised as an issue in several submissions to the Committee. 
The Committee believes that standards and expectations of ecological impact assessments should 
be defined in the scoping of an EIA. 

Concern was raised in submissions regarding the role of expert opinions in the preparation of EES 
documentation. There is a perception that advice prepared by a consultant engaged by a proponent 
may be biased in favour of the proponent. Under the Environment Effects Act there are currently no 
penalties for providing false or misleading information to inquiries or in EES documentation. It is the 
Committee’s view that the Victorian EIA framework may be strengthened with the inclusion of 
penalties for the provision of false and misleading information.  

Chapter 7: Public participation 

Public participation in the EIA process has long been recognised as a cornerstone of EIA processes 
and an essential element of a robust framework. 

The Environment Effects Act provides only one direct reference to public participation and there are 
few references to public participation in the ministerial guidelines. Stakeholders identified this lack of 
guidance in the ministerial guidelines and the absence of a requirement for public participation as a 
significant issue. Community groups and individuals expressed their concern about the extent to 
which their views were considered throughout the process. 

A small number of submitters considered it a weakness of the current Victorian framework that there 
is no formal requirement for early public consultation during the EIA process. There are many 
benefits associated with early community engagement in the process including ensuring that key 
community concerns are identified and addressed. In order to increase the transparency in the EIA, 
the Committee has recommended the EIA legislation be amended to define opportunities for early 
public participation in the pre-referral, referral and scoping stages of the process. The Committee 
has also recommended that best practice guidelines for public participation in the EIA process be 
developed. 

The Victorian EIA framework could be considerably enhanced by providing any decision-making 
authority, proponent or person who disagrees with the level of assessment set for a proposal, with a 
right to appeal this decision. 

Submissions to the inquiry stated that the current length of time for public exhibition of the EIA 
document is inadequate. It is the Committee’s view that public exhibition periods for the EIA 
document should be proportionate to the complexity, scope and impact of the proposed project and 
has recommended including statutory time frames in the EIA legislation. 
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Community groups also stated that the volume of the documentation is often a significant barrier to 
their participation in the process. The Committee believes that scoping appropriately, public review 
of the scoping document and early consultation between proponents and local communities may 
reduce the volume of the EIA documention.  

Under the EIA legislation the Minister for Planning has wide ranging discretion to determine the 
inquiry panel process, including the appointment of panel members to the inquiry, the length of time 
for hearings, who can present at an inquiry and who can cross-examine witnesses. Opposition was 
expressed by submitters at this level of ministerial discretion. The Committee’s view is that the 
perceived lack of transparency in the inquiry panel process is adversely affecting the community’s 
confidence in the process. To improve certainty and transparency in the process the Committee has 
recommended that the EIA legislation be amended to provide guidance on the role and conduct of 
inquiry panels.  

The Committee also believes the timely release of the inquiry panel report and advice provided by 
the DPCD to the Minister for Planning would also enhance the transparency of the Victorian EIA 
process and has recommended the legislation be amended to include statutory time frames for the 
release of this information.  

Chapter 8: The Minister’s assessment 

Victoria’s EIA process is not an approval process. Rather, once the Minister for Planning has made 
an assessment on a project, this is provided to the relevant decision-maker to inform their decision 
as to whether a project should proceed or not. Industry and community groups considered that the 
lack of a legally binding decision on decision-makers is a significant weakness of Victoria’s EIA 
process. In contrast the Commonwealth and Western Australian EIA frameworks provide the 
relevant Minister with the power to set legally binding conditions on projects and the ability to 
approve or refuse a project based on the acceptability of risk. The Committee believes that the EIA 
process would result in a more tangible outcome for both proponents and community groups if the 
Minister was given the statutory power to make a determination on the environmental acceptability of 
a project under the Victorian EIA legislation.  

The opportunities to appeal provided in the Western Australian EIA framework were identified as a 
key strength of that state’s framework. Under Victoria’s EIA framework there are limited opportunities 
for appeal, because the Minister’s advice is not legally binding. The Committee notes its 
recommendation to give the Minister the statutory power to make determinations would ensure that 
his/her decision would still be subject to judicial review. 

There are currently no legislated criteria to guide the Minister’s assessment. Community and 
environmental groups advised the Committee that when balancing environmental, economic and 
social considerations of a project, the economic benefits tend to outweigh environmental matters. 
The Committee believes that conflicting objectives should be balanced in favour of net community 
benefit and sustainable development, which is currently the case under the Planning Scheme 
process in Victoria. The Committee believes transparency and public confidence in the process 
would be enhanced if a statement outlining the Minister’s decision is published. 

Evidence to the Committee indicated that the absence of statutory time frames during key stages in 
the EES process is a cause for concern and that the time frames outlined in the ministerial 
guidelines are not always met. The Committee has recommended that statutory time frames for the 
release of the Minister’s assessment should be introduced into the EIA legislation.  
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Chapter 9: Monitoring, auditing, enforcement and evaluation 

Post-EIA monitoring, auditing, enforcement and evaluation are recognised internationally as 
principles of best practice environmental impact assessment.  

According to evidence received by the Committee, monitoring and auditing are considered important 
to: determine the accuracy of predictions made in the EIA; improve predictions for future projects; 
monitor the extent to which impacts are consistent with those assessed through the EIA process; 
inform future decision-making; and evaluate the effectiveness of EIA documentation and the EIA 
process in general.  

However, there are no provisions for the monitoring of environmental impacts, the auditing of 
proponent’s monitoring programs and compliance with conditions, or evaluation of the EIA process 
in the Environment Effects Act. As the current EIA process does not result in an approval decision 
with binding conditions, there are no penalties in the Act for non-compliance. According to the 
ministerial guidelines, the Minister’s assessment can include recommended approaches to 
environmental monitoring and management, however, the Minister’s assessment is not legally 
binding on decision-makers. This was recognised in several submissions as a significant weakness 
in the current Victorian EIA framework.  

Currently, conditions for the implementation of projects are primarily set outside the EIA framework 
(with the exception of ‘no EES with conditions’ referral decisions) under relevant approval legislation, 
including, but not limited to: the Planning and Environment Act, Environment Protection Act, Coastal 
Management Act and/or the Mineral Resources (Sustainable Development) Act. This can result in a 
variety of monitoring approaches, which can vary between projects, and may not pick up every 
aspect relating to the EIA. 

Under the Western Australian and the Commonwealth EIA systems, the Minister responsible for EIA 
makes a decision to reject or approve a proposal, and if approved, under what conditions. 
Conditions are legally-binding on the proponent and both jurisdictions have dedicated audit and 
enforcement teams to ensure compliance with conditions. 

Monitoring is primarily the responsibility of the proponent, with a suitable agency responsible for 
auditing and enforcement. Several submissions supported independent auditors in order to increase 
transparency. Providing an appropriate independent authority with the responsibility for auditing 
proponent’s monitoring programs and compliance with conditions would address in part, concerns 
raised when the government is the proponent. An Office of the Environmental Monitor for proposals 
assessed as level three EIA may provide more rigorous, detailed and high-level audits for projects 
that pose significant environmental risks.  

Ensuring that monitoring and auditing results are publicly accessible was supported in some 
evidence to the Committee, and the Committee believes that mandatory disclosure of monitoring 
and auditing information should be included in Victoria’s EIA legislation to increase transparency. 

Whilst there is much interest in the evaluation of EIAs both in Australia and overseas, there has 
been minimal evaluation undertaken to date. There has not been a comprehensive examination of 
the environmental effectiveness of the Victorian environmental impact assessment process, which 
may be attributed to the absence of a post-EIA monitoring regime in Victoria. The Committee 
believes that evaluating the effectiveness of environmental impact assessment has many benefits, 
including ascertaining whether EIA processes are managing environmental risks, and informing 
future EIAs.  
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Chapter 10: Strategic environmental assessment 

Strategic environmental assessment (subsequently referred to as strategic assessment) comprises 
consideration of the environmental, and sometimes also the social and economic, implications of 
policies, plans and programs, rather than individual projects.  

Strategic assessment is a relatively new concept in relation to environmental impact assessment. 
There is considerable debate amongst academics and practitioners worldwide about its nature and 
scope and there is no internationally agreed definition of the concept.  

Legislation explicitly providing for various forms of strategic assessment has been established in 
three jurisdictions in Australia, including at a Commonwealth level and in Western Australia. In 
Victoria, neither the Environment Effects Act 1978 nor the Planning and Environment Act 1987 
explicitly provide for strategic assessment. However, a provision under the Planning and 
Environment Act 1987 has been used several times to investigate the merits of strategic proposals, 
including alternatives in relation to major transport projects. This provision allows the Minister for 
Planning to appoint an advisory committee to advise on the merits of proposals or planning policies. 

Various witnesses were supportive of the greater use of strategic assessment in Victoria and argued 
that it can achieve better environmental outcomes, increase the efficiency of the environmental 
assessment process and improve public participation.  

Furthermore, the Committee was advised that because strategic assessment occurs earlier in a 
decision-making process it enables better consideration of project alternatives, and in particular, the 
alternatives to a project as opposed to the alternatives for a project. Witnesses also highlighted that 
strategic assessment may be a useful mechanism to address cumulative impacts. 

Witnesses highlighted a number of key challenges associated with strategic assessment. In 
particular, concerns were raised in relation to the quality of information and level of analysis on the 
environmental values of the area on which a strategic assessment is based. The Committee was 
also advised of the risks associated with the often long-term nature of an approval, and received 
evidence that the low level of detail of strategic assessments may cause problems in setting 
adequate approval conditions. 

The Committee believes that strategic assessment should be formalised in Victoria through the 
establishment of stand-alone provisions in environmental impact assessment legislation. To 
safeguard against the risks posed by strategic assessments, the Committee recommended a 
number of elements that should be included in such legislative provisions (refer to 
recommendation 10.1). 
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Recommendations 

Chapter 2: Policy framework 

Recommendation 2.1 
The Victorian environmental impact assessment legislation should be amended to give the Minister for 
Planning the statutory authority to declare a project as clearly unacceptable. page 12 

Chapter 3: Operating framework 

Recommendation 3.1 
The environmental impact assessment process continue to be administered by the Department of 
Planning and Community Development. page 40 

Recommendation 3.2 
The early involvement of the Department of Sustainability and Environment and Environment 
Protection Authority Victoria in the environmental impact assessment process is formalised with the 
Department of Planning and Community Development to ensure that a robust scientific and technical 
approach is taken to evaluating the potential biophysical environmental impacts of a proposal.  
 page 40 

Recommendation 3.3 
Environmental impact assessment referrals be submitted to the Department of Planning and 
Community Development.  page 41 

Recommendation 3.4 
The Department of Planning and Community Development determine whether proposals require an 
environmental impact assessment.  page 41 

Recommendation 3.5 
The Department of Planning and Community Development be adequately resourced to manage the 
environmental impact assessment process. page 46 

Recommendation 3.6 
The environmental impact assessment legislation be amended to:  
(a) confirm ecologically sustainable development (ESD) principles as the overarching principles 

underpinning decision-making under the Act; and 
(b) emphasise that environmental matters are to be considered first when making decisions under 

the Act – decision-making should integrate long-term and short-term environmental, social, 
economic and equitable considerations effectively.  page 55 
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Recommendation 3.7 
The objects of the Victorian environmental impact assessment legislation be revised to state: 
(a) the primary object of the Act is to protect the environment; 
(b) the primary object is to be achieved by applying the principles of ecologically sustainable 

development as stated in the Act; and 
(c) the Minister for Planning and all agencies and persons involved in the administration of the Act 

must have regard to, and seek to further, the primary object of this Act.  page 57 

Recommendation 3.8 
The environmental impact assessment legislation be amended to state that it is applicable to both 
public and private works.  page 58 

Chapter 4: Referral process 

Recommendation 4.1 
The Ministerial guidelines for assessment of environmental effects under the Environment Effects Act 
1978 should be amended to encourage proponents to engage with relevant government departments 
and agencies prior to referring their proposal for a decision on whether an environmental effects 
statement is required. page 64 

Recommendation 4.2 
The environmental impact assessment legislation is amended to enable any person to have the power 
to refer a project to the Department of Planning and Community Development that may have a 
significant impact on the environment.  page 68 

Recommendation 4.3 
Any decision-making authority, proponent or other person that disagrees with a decision that a 
proposal is not to be assessed under the environmental impact assessment legislation should be 
entitled to appeal the decision to the Victorian Civil and Administrative Tribunal. The time limit for 
lodging an appeal, format of appeal, process for investigating an appeal, time to determine the appeal 
and possible outcomes should be stipulated. page 68 

Recommendation 4.4 
Clear legislative triggers as to when a project must be referred for environmental impact assessment 
and the term ‘significant impact’ be defined in the environmental impact assessment legislation.  
 page 74 

Recommendation 4.5 
Detailed guidance on what constitutes a significant impact should be readily available to proponents, 
decision-makers and the community.  page 75 

Recommendation 4.6 
An output (if a project is going to have a significant impact on the environment) rather than input based 
approach (where project types are listed), be taken in deciding as to whether a referral is required. 
 page 75 
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Recommendation 4.7 
Penalties may apply to proponents for failing to refer a proposed project, which could have a 
significant environmental impact, for assessment under the Victorian environmental impact 
assessment legislation.  page 75 

Chapter 5: Levels of environmental impact assessment 

Recommendation 5.1 
The Department of Planning and Community Development be responsible for determining the 
appropriate level of environmental impact assessment.  page 104 

Recommendation 5.2 
The environmental impact assessment legislation be amended to include the following levels of 
assessment: 
(a) Level 1 – Assessment on Preliminary Information;  
(b) Level 2 – Public Environment Report; and 
(c) Level 3 – Environmental Impact Statement. 
The criteria for projects that would be assessed under each level should be set out in the 
environmental impact assessment legislation.  page 113 

Recommendation 5.3 
The Department of Planning and Community Development develop a Planning Practice Note on 
environmental impact assessment, to strengthen assessment procedures under the Planning and 
Environment Act.  page 11 

Chapter 6: The scoping stage and quality of environmental impact assessment 
documentation 

Recommendation 6.1 
The scoping requirements of an environmental impact assessment be issued by the Department of 
Planning and Community Development. page 123 

Recommendation 6.2 
Scoping guidelines be developed for the three new levels of environmental impact assessment 
including: 
(a) objectives for the scoping process, consistent with best practice principles;  
(b) implementing a risk-based approach to environmental impact assessment; 
(c) requirements for the assessment of relevant alternatives, including consultation with key 

stakeholders in the early stages of project planning; and 
(d) specifying the role of departments and agencies in Technical Reference Groups. 
  page 124 
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Recommendation 6.3 
The scoping guidelines developed for the three new levels of environmental impact assessment define 
the term ‘relevant alternatives’ and provide clear requirements for the assessment of both alternatives 
for and alternatives to a project. page 127 

Recommendation 6.4 
Statutory time frames be introduced for the environmental impact assessment scoping stage as 
follows: 
(a) draft scoping requirements for a Public Environment Report and an Environmental Impact 

Statement to be prepared within 20 business days of receiving the required information from the 
proponent (preliminary list of issues to be investigated, draft study plan and draft consultation 
plan);  

(b) draft scoping requirements to be released for comment by interested parties for 20 business 
days; and  

(c) final scoping requirements to be finalised by the Department of Planning and Community 
Development within 15 business days of the close of the public comment period. 

  page 132 

Recommendation 6.5 
The environmental impact assessment legislation be amended to: 
(a) give the Department of Planning and Community Development the statutory power to call for 

extra scientific studies if the department considers that it needs extra information, because the 
information in the environmental impact assessment is deficient;  

(b) the extra information should be released both to the proponent and the public; and 
(c) the proponent should meet the costs of the additional scientific studies. 
  page 134 

Recommendation 6.6 
The Department of Planning and Community Development appoint experts to peer review 
documentation in relation to an environmental impact assessment provided by proponents, where 
necessary. page 135 

Recommendation 6.7 
(a) Standards and expectations of ecological impact assessments are defined in the scoping of 

individual environmental impact assessments. 
(b) The standards set out in environmental impact assessments for ecological impact assessment, 

are monitored and audited to ensure compliance. page 138 

Recommendation 6.8 
The Victorian environmental impact assessment legislation include penalties for the provision of false 
and misleading information. page 142 
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Chapter 7: Public participation 

Recommendation 7.1 
The environmental impact assessment legislation be amended, based on best practice principles, to 
define opportunities for public participation at key stages of environmental assessment including the 
referral, scoping, public exhibition and inquiry panel stages; and specify that the Minister for Planning 
must consider such public comment. page 149 

Recommendation 7.2 
Best practice guidelines for public participation in the environmental impact assessment process are 
developed.  page 149 

Recommendation 7.3 
The environmental impact assessment legislation is amended to require: 
(a) the public notification of all referrals, to be displayed on the website of the Department of 

Planning and Community Development, and 
(b) a public comment period, on whether a project should be assessed and the level of assessment, 

of 10 business days for all referrals.  page 156 

Recommendation 7.4 
The environmental impact assessment legislation is amended to require: 
(a) proponents to prepare public participation plans for a Public Environment Report (Level 2) and an 

Environmental Impact Statement (Level 3); and 
(b) public participation plans to be made available on the Department of Planning and Community 

Development’s website. page 157 

Recommendation 7.5 
Any proponent, decision-making authority, or person that disagrees with the level of environmental 
impact assessment should be entitled to appeal the decision to the Victorian Civil and Administrative 
Tribunal, within ten business days of Department of Planning and Community Development’s decision. 
 page 158 

Recommendation 7.6 
The environmental impact assessment legislation require that the environmental impact assessment 
documentation is written in plain English, where practicable, in order to be accepted by the 
Department of Planning and Community Development. page 161 

Recommendation 7.7 
The environment impact assessment legislation is amended to include the following mandatory 
opportunities for public participation in the environmental impact assessment process: 
(a) the Department of Planning and Community Development’s draft report for Level 1 assessment 

(Assessment on Preliminary Information) be placed on public exhibition for 21 business days; and 
(b) the Level 2 Public Environment Report to be placed on public exhibition for 30 business days; 

and  
(c) the Level 3 Environmental Impact Statement to be placed on public exhibition for 50 business 

days.  page 161 
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Recommendation 7.8 
The environmental impact assessment legislation should be amended to require that: 
(a) an inquiry panel is established at the discretion of the Department of Planning and Community 

Development for project proposals that trigger a Public Environment Report (Level 2); and  
(b) an inquiry panel is mandatory for project proposals that trigger an Environmental Impact 

Statement (Level 3).  page 164 

Recommendation 7.9 
The environmental impact assessment legislation should provide guidance on the role and conduct of 
inquiry panels and guidance on the opportunities for public participation in the inquiry panel process. 
 page 164 

Recommendation 7.10 
The environmental impact assessment legislation should be amended to require that the Department 
of Planning and Community Development establish and issue the terms of reference for an inquiry. 
 page 164 

Recommendation 7.11 
The environmental impact assessment legislation should be amended to require: 
(a) the inquiry panel’s terms of reference be exhibited with the environmental impact assessment 

documentation for public comment; and  
(b) the Department of Planning and Community Development to consider public comments when 

issuing the final terms of reference for the inquiry.  page 165 

Recommendation 7.12 
The environmental impact assessment legislation be amended to require: 
(a)  the panel report of the inquiry; and  
(b)  the Department of Planning and Community Development’s advice 
be made publicly available on the Department of Planning and Community Development’s website, 
within ten business days of being submitted to the Minister for Planning. page 166 

Chapter 8: The Minister’s assessment 

Recommendation 8.1 
(a) The Minister for Planning have the statutory power to make determinations on the environmental 

acceptability of projects under the environmental impact assessment legislation. 
(b) The Minister’s approval should set specific legally binding conditions for the project. 

 page 175 

Recommendation 8.2 
(a) When formulating the Minister’s assessment, conflicting objectives should be balanced in favour 

of net community benefit and sustainable development; and 
(b) The Minister for Planning publish a statement of reasons with each decision. page 182 
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Recommendation 8.3 
The environmental impact assessment legislation be amended to require that the Minister for 
Planning’s approval decision for the three new levels of environmental impact assessment be released 
in writing to the proponent and made publicly available on the Department of Planning and Community 
Development’s website within 25 business days of receiving the department’s advice and the inquiry 
panel’s report. page 184 

Chapter 9: Monitoring, auditing, enforcement and evaluation 

Recommendation 9.1 
The environmental impact assessment legislation be amended to require the monitoring of 
environmental impacts and compliance with conditions set by the Minister for Planning in the Minister’s 
assessment. Page 192 

Recommendation 9.2 
The environmental impact assessment legislation be amended to require an appropriate independent 
authority to randomly audit the proponent’s monitoring programs and ensure compliance with 
conditions set by the Minister for Planning, for projects assessed under Levels 1 and 2. page 199 

Recommendation 9.3 
The environmental impact assessment legislation be amended to require an Office of the 
Environmental Monitor, established by the Environment Protection Authority Victoria and funded 
in-part by the proponent, be responsible for the auditing of environmental impacts and compliance with 
conditions set by the Minister for Planning for projects assessed under Level 3. page 200 

Recommendation 9.4 
The appropriate independent authority should be adequately resourced to conduct auditing (for Level 1 
and 2 assessments) and enforcement activities for projects that require an environmental impact 
assessment.  page 201 

Recommendation 9.5 
The environmental impact assessment legislation be amended to require that: 
(a) proponents be required to publish all monitoring information on the internet within five business 

days. 
(b) the appropriate independent authority publish all auditing reports on the internet within 

five business days of receipt.  page 203 

Recommendation 9.6 
The environmental impact assessment legislation be amended to provide penalties for non-compliance 
with environmental impact assessment approval conditions set by the Minister for Planning. page 206 

Recommendation 9.7 
An independent agency undertake a broad assessment of environmental impact assessment projects 
post-completion, as a matter of urgency, to determine whether the outcomes are effective. The 
findings of this assessment be made public.  page 211 
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Chapter 10: Strategic environmental assessment 

Recommendation 10.1 
(a) Stand-alone strategic environmental assessment provisions in environmental impact assessment 

legislation be established and include the following elements:  
(i) an objective or ‘legal test’ for strategic assessment;  
(ii) factors that a decision-maker must consider in deciding whether to approve a policy, plan or 

program assessed by strategic assessment; 
(iii) opportunities be made for public participation at key stages of the strategic assessment 

process, with statutory time frames for the public to comment on a draft strategic assessment 
report being a minimum of 60 business days; 

(iv) minimum form and content requirements for strategic assessment reports; and  
(v) a process for ensuring that new information on the environmental values of the area subject 

to strategic assessment can be incorporated into future decision-making processes.  
(b) The government establish guidelines that clearly set out the quality of information and level of 

analysis required to undertake strategic assessment. page 237 
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Glossary 

Administrative procedures A document published by Western Australia’s Environmental 
Protection Authority that describes the principles and practices it 
applies in the environmental impact assessment of proposals  

Advisory committee A committee appointed by the Minister for Planning under the 
Planning and Environment Act 1987 (Vic) to provide advice on 
specified matters, such as the merits of a proposed development or 
a planning policy issue  

Approval bilateral A mechanism under a bilateral agreement that allows the 
Commonwealth to rely on a state or territory’s environmental impact 
assessment and approval of a proposed development. The 
Commonwealth does not need to decide whether to approve the 
development separately under its Environment Protection and 
Biodiversity Conservation Act  

Assessment bilateral A mechanism under a bilateral agreement that allows the 
Commonwealth to rely on a state or territory’s environment impact 
assessment when deciding whether to approve a proposed action 
under its Environment Protection and Biodiversity Conservation Act  

Assessment on Preliminary 
Information 

The first level of environmental impact assessment under the multi-
level assessment system recommended in this report  

Assessment on proponent 
information 

The first level of environmental impact assessment under Western 
Australia’s new environmental impact assessment procedures  

Auditing The process of checking a proponent’s monitoring program, 
procedures, reports and results to ensure that the proponent is 
complying with conditions of the project approval and environmental 
standards  

Bilateral agreements In this report, bilateral agreement refers to an agreement between 
the Commonwealth and a state or territory that aims to reduce 
duplication arising from overlapping Commonwealth, state and 
territory environmental impact assessment laws. A bilateral 
agreement allows the Commonwealth to rely on a state or territory 
environmental impact assessment when assessing proposed 
developments under its own Environment Protection and 
Biodiversity Conservation Act  

Biodiversity offsets Actions taken to counterbalance actions that cause a loss of 
biodiversity values  
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Council of Australian 
Governments (COAG) 

Australia’s peak intergovernmental forum. The Council comprises 
the Prime Minister, state premiers, territory chief ministers and a 
local government representative  

Department of 
Infrastructure 

The former Victorian Government department that was responsible 
for administering the Environment Effects Statement process in 
Victoria between 1996 and 2002  

Department of Planning 
and Community 
Development (DPCD) 

The Victorian Government department responsible for managing 
the planning system in Victoria. The department is currently 
responsible for administering the Environment Effects Statement 
process in Victoria  

Department of 
Sustainability and 
Environment (DSE) 

The Victorian Government department responsible for sustainable 
management of water resources, climate change, bushfires, public 
land, forests and ecosystems in Victoria 

Department of 
Sustainability, 
Environment, Water, 
Population and 
Communities (DSEWPaC) 

The Commonwealth Government department reponsible for 
administering the Commonwealth’s environmental impact 
assessment processes 

Department of the 
Environment, Water, 
Heritage and the Arts 
(DEWHA) 

The former Commonwealth Government department that was 
responsible for administering the Commonwealth’s environmental 
impact assessment processes. On 14 September 2010, DEWHA 
was re-named the Department of Sustainability, Environment, 
Water, Population and Communities 

Ecological impact 
assessment 

A document that sets out the impact of a proposed development on 
an ecosystem. Ecological impact assessments can form part of an 
environmental impact assessment  

Ecologically sustainable 
development (ESD) 

Development that improves the total quality of life, both now and in 
the future, in a way that maintains the ecological processes on 
which life depends  

Environment Assessment 
Review 

The review of the Environment Effects Act conducted by the 
Environment Assessment Review Advisory Committee in 2002  

Environment Effects Act The Environment Effects Act 1978 (Vic). This Act sets out the 
legislative framework for the Environment Effects Statement 
process in Victoria 

Environment Effects 
Statement (EES) 

The name given to the type of environmental impact assessment 
required under Victoria’s Environment Effects Act  
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Environmental impact 
assessment (EIA) 

An environmental impact assessment (EIA) sets out an assessment 
of the environmental effects of a proposed project and typically 
includes descriptions of the proposed development, the existing 
environment that may be affected and proposed measures to avoid 
or minimise adverse environmental impacts 

Environmental Impact 
Statement 

The third level of environmental impact assessment under the 
multi-level assessment system recommended in this report. 
Environmental Impact Statement is also the name given to one of 
the levels of environmental impact assessment under the 
Commonwealth’s environmental impact assessment laws  

Environment Protection Act The Environment Protection Act 1970 (Vic). This Act provides the 
legislative framework for environment protection in Victoria, setting 
out key environmental protection principles and establishing the 
Environment Protection Authority Victoria 

Environment Protection and 
Biodiversity Conservation Act 
(EPBC Act) 

The Environment Protection and Biodiversity Conservation Act 1999 
(Cth). This Act sets out the Commonwealth’s requirements for 
environmental impact assessments  

Environment Protection 
Authority (EPA) Victoria 

The independent statutory authority responsible for reducing and 
controlling pollution and protecting the environment in Victoria  

Environmental 
Management Plan 

A plan that sets out how environmental values will be protected as a 
project is implemented 

Environmental 
Management System 

A system that enables organisations to identify and manage their 
impact on the environment. An Environmental Management System 
does not set environmental standards, but rather sets out 
procedures for meeting environment performance requirements  

Environmental Protection Act The Environmental Protection Act 1986 (WA). This Act sets out the 
requirements for environmental impact assessments in Western 
Australia 

Environmental Protection 
Authority (EPA) 

The authority responsible for administering Western Australia’s 
environmental impact assessment processes  

Evaluation The process of investigating whether predicted impacts on the 
environment have occurred, whether the methods used to make the 
predictions were reliable and whether safeguards were effective. 
Evaluation provides decision-makers with an understanding of the 
consequences of actions and feedback for improvement  

Independent Review of the 
EPBC Act 

The review of the Commonwealth’s Environment Protection and 
Biodiversity Conservation Act conducted by Dr Allan Hawke in 
2008-09 
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Inquiry panel A panel of persons appointed by the responsible minister under the 
Environment Effects Act 1978 (Vic) to hold an inquiry into the 
environmental effects of any works or proposed works  

Intergovernmental 
Agreement on the 
Environment 

A 1992 Commonwealth, state and territory agreement that, amongst 
other things, aims to establish certainty about environmental impact 
assessment processes, improve consistency across levels of 
government and avoid duplication and delay  

Judicial review Review of a decision by a court to determine whether the decision 
was made in accordance with the law  

Merits review Review of the merits of a decision by a court or tribunal. Allows the 
court or tribunal to make a fresh decision that either affirms, varies 
or sets aside the original decision 

Ministerial guidelines Guidelines issued by the minister responsible for the Environment 
Effects Act to supplement the requirements of the Act. Amongst 
other things, the guidelines set the process for scoping and 
preparing an Environment Effects Statement, public review of an 
Environment Effects Statement and the minister’s final assessment  

Minister’s assessment The responsible minister’s assessment of the environmental effects 
of proposed works covered by the Environment Effects Act 

Monitoring The process of observing, measuring and recording information 
about the environmental impacts identified in an environmental 
impact assessment, testing the effectiveness of mitigation 
measures and detecting any potentially damaging changes in the 
environment 

National Strategy for 
Ecologically Sustainable 
Development 

A Commonwealth, state and territory strategy adopted by the 
Council of Australian Governments in 1992 to facilitate a 
coordinated and cooperative approach to ecologically sustainable 
development in Australia 

Office of the Environmental 
Monitor 

An office established in 2007 to scrutinise, report and advise on the 
environmental performance of the Channel Deepening Project. This 
report recommends an Office of Environmental Monitor be 
established to audit environmental impacts and compliance with 
conditions for projects subject to a level 3 assessment  

Planning and Environment 
Act 

The Planning and Environment Act 1987 (Vic). This Act establishes 
the legal framework for planning in Victoria 

Planning authority A person or body with the power to prepare a planning scheme or 
amendments to a planning scheme under the Planning and 
Environment Act  
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Planning panel A panel of one or more persons appointed under the Planning and 
Environment Act to give independent advice to a planning authority 
or the Minister for Planning about a proposal  

Planning Panels Victoria 
(PPV) 

The division of the Department of Planning and Community 
Development that manages the conduct of planning panels  

Planning permit A permit for use or development of land issued under the Planning 
and Environment Act  

Planning practice note A document issued by the Department of Planning and Community 
Development that contains advice or guidance about planning 
issues  

Planning scheme A document issued under the Planning and Environment Act that 
sets out the policies and regulations regarding the use and 
development of land in a particular area  

Precautionary principle The principle that, where there are threats of serious or irreversible 
damage, lack of full scientific certainty should not be used as a 
reason to postpone measures to prevent environmental degradation  

Proponent The person or body who is proposing to carry out works  

Public Environment Report 
(PER) 

The second level of environmental impact assessment under the 
multi-level assessment system recommended in this report. Public 
Environment Report is also the name given to one of the levels of 
environmental impact assessment under the Commonwealth’s 
environmental impact assessment laws  

Public Environmental 
Review 

The second level of environmental impact assessment under 
Western Australia’s new environmental impact assessment 
procedures  

Referral The formal referral of a project to a minister or government authority 
for a decision regarding whether an environmental impact 
assessment is required 

Responsible authority The body responsible for the administration and enforcement of a 
planning scheme under the Planning and Environment Act, 
including issuing planning permits  

Scoping The process for determining the matters to be investigated and 
documented in an environmental impact assessment  
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Scoping requirements The matters to be investigated and documented in an 
environmental impact assessment  

State Environment 
Protection Policies 
(SEPPs) 

Policies issued by the Environment Protection Authority Victoria 
under the Environment Protection Act that provide more detailed 
guidance about the application of the Act  

State Significant Major 
Development/State 
Significant Projects 

A new category of developments that would be created under the 
draft Planning and Environment Amendment (General) Bill released 
for public comment in December 2009  

Strategic assessment/ 
strategic environmental 
assessment 

An assessment of the environmental, and sometimes also the social 
and economic, implications of policies, plans and programs rather 
than individual projects  

Supplementary EES 
(SEES)/Supplementary 
Statement  

A document that sets out any additional information the responsible 
minister requires to assess the environment effects of a proposed 
work under the Environment Effects Act  

Technical Reference Group 
(TRG) 

A group appointed by the Department of Planning and Community 
Development to advise and assist the department and a proponent 
with the scoping and preparation of an Environment Effects 
Statement  

Victoria planning provisions A set of standard provisions for planning schemes issued by the 
Minister for Planning under the Planning and Environment Act. The 
provisions form a template from which planning authorities can 
source and construct planning schemes  

Victorian Civil and 
Administrative Tribunal 

An independent tribunal that deals with a range of legal disputes 
and appeals from government decisions in Victoria 

Works approval An approval required under the Environment Protection Act for 
industrial and waste management activities that have the potential 
for significant environmental impact  



 

– xxxvii – 

Acronyms and abbreviations 

AAV Aboriginal Affairs Victoria 

AMEC Association of Mining and Exploration Companies  

ANU Australian National University 

CMPA Construction Material Processors Association 

COAG Council of Australian Governments 

DEC Department of Environment and Conservation (Western Australia) 

DPCD Department of Planning and Community Development 

DPI Department of Primary Industries 

DSE Department of Sustainability and Environment 

DSEWPaC Department of Sustainability, Environment, Water, Population and Communities 

DEWHA Department of the Environment, Water, Heritage and the Arts 

ESD Ecologically Sustainable Development 

EDO Environment Defenders Office 

EES Environment Effects Statement 

EIANZ Environment Institute of Australia and New Zealand 

EP Act Environment Protection Act 1986 (WA) 

EPBC Act Environment Protection and Biodiversity Conservation Act 1999 (Cth) 

EPA Environment Protection Authority (Victoria) or Environmental Protection Authority 
(Western Australia) 

EIA Environmental impact assessment 

EIS Environmental Impact Statement 
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GHG Greenhouse gases 

IAIA International Association for Impact Assessment 

IAP2 International Association of Public Participation 

IPR Integrated Planning Report 

MNES Matters of National Environmental Significance 

MoU Memorandum of Understanding 

NGO Non-Government Organisation 

PER Public Environment Report 

PPV Planning Panels Victoria 

SEES Supplementary Environment Effects Statement 

SEPPs State Environment Protection Policies 

TRG Technical Reference Group 

VCAT Victorian Civil and Administrative Tribunal 

VCEC Victorian Competition and Efficiency Commission 

VPELA Victorian Planning and Environmental Law Association 

 



 

Page 1 

Chapter 1: Introduction 
1.1 Background to the inquiry 
On 29 July 2009, the Environment and Natural Resources Committee received a reference from the 
Legislative Council, pursuant to the Parliamentary Committees Act 2003, to investigate the 
environment effects statement process in Victoria. The Committee was required to inquire into, 
consider and report on the following: 

The environment effects statement process in Victoria, including the operation of the Environment 
Effects Act 1978, and in particular — 

(a) any weaknesses in the current system including poor environmental outcomes, excessive 
costs and unnecessary delays encountered through the process and its mechanisms; 

(b) community and industry consultation under the Act; 
(c) the independence of environmental effects examination when government is the proponent; 

and 
(d) how better environmental outcomes can be achieved more quickly and predictably and with 

a reduction in unnecessary costs; 

and to report by 30 August 2010.1 The reporting date was subsequently amended to 5 October 
2010.2 

The inquiry lapsed in the 56th Parliament. On 4 May 2011, the Legislative Council directed the 
Environment and Natural Resources Committee, utilising the evidence it gathered in the 
56th Parliament, to inquire into, consider and report on the environmental effects statement process 
in Victoria, including the operation of the Environment Effects Act 1978 and the terms of reference 
(a) to (d) outlined above.3 The Committee is required to report by 30 September 2011.4 

It is widely recognised that the Environment Effects Act 1978 and the associated framework in 
Victoria requires substantial reform. In 2000, the then Minister for Planning, Mr John Thwaites stated 
that: 

The Environment Effects Act 1978 has not been reviewed in more than a decade … With only 
minor changes made to the Act since it was introduced in 1978, in many respects it no longer 
reflects leading practice … A more comprehensive and accountable system for environment 
assessment is needed and better coordination between statutory decision-making bodies.5 

                                            

1  Hon. D Davis, MLC, Victorian Legislative Council, Parliamentary Debates Hansard, 29 July 2009, p.3604 
2  Mr M Viney, MLC, Victorian Legislative Council, Parliamentary Debates Hansard, 12 August 2010, p.3949 
3  Victorian Legislative Council, Parliamentary Debates Hansard, Book 6, 4 May 2011, p.1142 
4  Victorian Legislative Council, Parliamentary Debates Hansard Book 8, 2 June 2011, p.1675 
5  Mr J Thwaites, MP, (the then) Minister for Planning, Greater transparency and accountability for environmental 

assessments, media release, 1 November 2000 
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More recently the Liberal Member for the Southern Metropolitan Region stated in Parliament that: 

… there is a need to significantly improve the environmental effects process. At the moment we 
have the worst of all worlds in many respects. We have a costly process that is not good at 
getting the right environmental outcomes and a process that is subject to lengthy delays … It is 
an old Act and an Act that needs reforming, and I think that is widely conceded.6 

Victoria was the first state to introduce environmental impact assessment legislation in Australia. The 
Act is a sparse piece of legislation and clearly a product of the 1970s. The Act was framed when the 
environment and development were considered separate issues; prior to the coining of the principles 
of ecologically sustainable development, before widespread concern about the protection of 
biodiversity, greenhouse gas emissions and climate change. As the President of Blue Wedges 
explained to the Committee: 

The present Environment Effects Act from 1978 was written when I was trotting around in 
embroidered cheesecloth caftans and cork wedgies and is really no longer appropriate. Some of 
us were listening to Roxy Music and dressing a bit more smartly, but I was in cheesecloth.  

That Act is really from an era when we really had no understanding of the concept of 
biodiversity … we still believed that our resources were endless and that the environment was a 
mere backdrop to our life.7 

Very few changes have been made over the past 30 years to the legislation and environment effects 
statement process. This is despite a comprehensive and authoritative review being conducted by a 
government appointed advisory committee finding significant shortcomings with the process. The 
Environment and Natural Resources Committee drew heavily on this excellent report but was 
disappointed to discover that most of the key shortcomings and issues identified by stakeholders in 
relation to the Environment Effects Act and framework in 2002 remain just as relevant and 
problematic today. 

The Committee also recognises that many of the shortcomings of the legislative framework are not 
unique to Victoria. According to Bonyhady the failure of environmental assessment at a state and 
territory level takes many forms: 

It is a story of manifestly inadequate laws remaining in place despite political promises to reform 
this legislation. It is a story of relatively strong laws being repealed or marginalised because of 
the commitment of government to short-term growth. It is a story of laws subject to extraordinary 
exemptions. It is a story of assessment regimes that operate with impressive rigour only to be 
ignored or overridden by government, often by enacting special legislation. It is a story of 
processes that all too often look a farce because government appears utterly committed to the 
project in question regardless of the environmental consequences.8 

Unfortunately it is not a story in the sense of a tale or yarn. It involves real projects and Victoria’s 
environment. Through conducting this inquiry, the Committee has come to the view that the key 
objective of the Victorian EES process – to provide for the transparent, integrated and timely 
assessment of the environmental effects or projects capable of having a significant effect on the 
environment – is not being adequately met. 
                                            

6  Hon. D Davis, MLC, Victorian Legislative Council, Parliamentary Debates Hansard, 24 June 2009, p.3271 
7  Ms J Warfe, President, Blue Wedges, Environment and Natural Resources Committee public hearing – Melbourne, 

17 May 2010, transcript of evidence, p.78 
8 T Bonyhady and A Macintosh, Mills, mines and other controversies: The environmental assessment of major 

projects, 2010, p.6 
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It should be noted at the outset that in this report the term ‘environmental impact assessment’ (EIA) 
rather than the idiosyncratic term ‘environment effects statement’ (EES) of the Victorian framework, 
is used in order to be consistent with the terminology universally accepted in other Australian and 
international jurisdictions. 

1.2 Inquiry process 
In the 56th Parliament, the Committee advertised the terms of reference in national and state 
newspapers in January 2010, when funds became available from the Legislative Council to conduct 
the inquiry. Fifty-eight written submissions were received (see appendix one). 

The Committee conducted six public hearings in Melbourne with key stakeholders including the 
Department of Planning and Community Development. Two public hearings were also held in Perth 
on 31 May and 1 June 2010 with industry groups, environment groups, government agencies and 
departments, academics and the Office of the Environmental Protection Authority. Details of the 
public hearings are set out in appendix two. 

In preparing this report, the Committee drew heavily on the information provided by witnesses and in 
written submissions. The Committee would like to express its sincere gratitude to those individuals 
who prepared detailed advice on the terms of reference. The Committee would also like to 
acknowledge the assistance that it received on its visit to Perth, with various people generously 
sharing their expertise, and in particular the guidance provided by Dr Angus Morrison-Saunders of 
Murdoch University.  

1.3 Key issues raised during the inquiry 
The key issues raised in written submissions and at public hearings during the course of the inquiry 
include: 

• the Environment Effects Act is dated, lacks detail and creates ambiguity. The status of the 
associated ministerial guidelines is unclear and the lack of detail creates uncertainty for 
proponents and the community alike; 

• the need for objects to be defined in the Act, including the principles of ecologically sustainable 
development; 

• very few developments that have the potential to have a significant impact on the environment 
trigger the EES process in Victoria; 

• the extent of the Minister for Planning’s direct involvement and discretion in the environmental 
impact assessment process including at the referral, scoping and inquiry panel stages; 

• a perceived or actual conflict of interest when the government is both the proponent and 
administers the EES process; 

• the significant barriers to public participation in the EES process with community groups 
experiencing difficulties interpreting large volumes of EES documentation and associated time 
constraints. The Committee identified the community’s lack of understanding of the EIA process 
as an issue; 
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• third parties, such community groups, do not have the power to refer project proposals for 
assessment and lack of clarity regarding the triggers for referral and assessment were identified 
as concerns; 

• the current levels of formal assessment are limited and not well defined; 
• the need for a risk-based approach to the scoping of EIAs and mechanisms to ensure the sound 

quality of EIA documentation was emphasised; 
• the current EES process culminating in advice from the Minister for Planning rather than a 

legally binding decision was highlighted as a significant weakness, as well as the delays in the 
release of the Minister’s assessment; 

• opportunities for appeals are limited under the Environment Effects Act because the process 
results in advice rather than a legally binding decision; 

• more robust monitoring and auditing arrangements need to be developed to ensure there is a 
connection between the EIA process and operational phase of a project; 

• no research has been conducted evaluating the effectiveness of EES outcomes – the extent to 
which significant environmental risks are identified and managed; and 

• strategic environment assessment may provide some assistance with managing the cumulative 
impacts of projects and the evaluation of alternatives to projects. 

1.4 Inquiry report 
The environmental impact assessment framework in Victoria is outlined in chapter two as well as an 
overview of the key stages of the EES process. The findings of recent reviews of the legislation are 
described. Other legislation relevant to the EIA process, including the federal regulatory and policy 
framework, is introduced in this chapter. 

In chapter three, the operating framework including current administrative arrangements for the EES 
legislation is described. The Committee examines how the EIA process is administered, how advice 
is provided and how decisions are made, drawing extensively on the experience of Western 
Australia and the Commonwealth. The complex issues that can arise when the government is the 
proponent are discussed. The purpose and objectives of the Victorian EES legislation and definitions 
of key terms are examined. 

The focus of chapter four is the referral process. The Committee highlights the importance of pre-
referral discussions, and the powers to refer project proposals for assessment are discussed in 
addition to triggers for referral.  

In chapter five the levels of environmental impact assessment are investigated. Environmental 
assessment under other statutory processes, including the Planning and Environment Act 1987, is 
also discussed. The levels of assessment defined under the Commonwealth and Western Australian 
EIA legislation are examined and the Committee proposes and defines three new levels of EIA 
assessment for Victoria. 

The scoping stage and quality of environmental impact assessment documentation is the subject of 
chapter six. The importance of a risk-based approach to scoping EIAs is discussed. The assessment 
of alternatives, role of technical reference groups and scoping time frames are also examined. The 
second part of the chapter focuses on the quality of EESs including the lack of environmental data 
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and the need for best practice ecological impact assessment guidelines, role of expert opinion and 
duty to provide accurate information.  

In chapter seven the issue of public participation in the EIA process is investigated. The Committee 
discusses what has been described as the current ‘fragile’ basis for public participation in the 
assessment procedures and sets out recommendations on how public participation in the process 
can be enhanced, including avenues for appeal. 

The current EIA process in Victoria culminates in an assessment by the Minister for Planning. In 
chapter eight the status of this assessment, considerations in the Minister’s assessment, 
opportunities for appeal and related time frames are discussed. 

In chapter nine issues regarding the monitoring of compliance with EIAs and evaluating the 
effectiveness of the EIA process are examined. 

The evolving concept of strategic environment assessment and its relationship with EIA is discussed 
in chapter ten. 
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Chapter 2: Policy framework 
2.1 Introduction 
The concept of environmental impact assessment evolved in the United States in 1970, primarily out 
of a growing awareness of the need to develop management tools to recognise and limit the harm to 
the natural environment arising from development projects. Most EIA regimes today have a more 
holistic focus and incorporate the principles of ecologically sustainable development, which means 
that EIA takes into consideration social, economic and environmental effects. For example, the 
Intergovernmental Agreement on the Environment (1992) outlines the commitment of state and 
territory governments in Australia to assess, where appropriate, ‘environmental, cultural, economic, 
social and health factors’ in impact assessment processes.9  

Typically, EIA legislation will either require or enable a project proponent or the relevant authorised 
decision-maker to refer a project proposal to the minister or decision-maker administering the 
legislation. A determination is then made on whether the project needs to undergo an EIA, and if 
there are multiple levels of EIA available, which level is appropriate. Once an EIA process is 
completed the decision-maker will either: approve the project, approve with certain conditions in 
place, or decide that the project will not be implemented. 

2.2 Victorian EES framework 

2.2.1 The Environment Effects Act 1978 (Vic)  

The Environment Effects Act 1978 (Vic) requires ‘the environmental effects of certain works to be 
assessed’. No objectives are set out in the Act. In practice, the Act extends to both public and private 
works which could reasonably be expected to have or are capable of having a significant impact on 
the environment. The Act establishes a legislative framework for the assessment of the likely 
environmental effects of proposed work. 10  For example, the Act provides the Minister with the 
statutory power to: require proposals to be referred to him/her for a decision on the need for an EES; 
invite public comments; appoint an inquiry; require a supplementary EES; and make guidelines to 
detail procedures under the Act.11 

The legislation does not prescribe the EIA process or the type of project to which it may apply in any 
detail. However, the ministerial guidelines provide general guidance on the process and criteria for 
the preparation of an environmental assessment. Unlike other jurisdictions, the EIA process in 
Victoria under the Environment Effects Act does not provide for final approval of the project. Rather, 
the Minister for Planning advises the decision-maker responsible for making the final determination 
whether a development proposal is acceptable and the conditions on which an approval may be 
granted.  

                                            

9 Department of Sustainability, Environment, Water, Population, and Communities, Intergovernmental Agreement on 
the Environment, May 1992, schedule 3 

10  Victorian Government, submission no.40, p.1 
11  Environment Effects Act 1978 (Vic); Victorian Government, submission no.40, pp.1–2 
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2.2.2 What is an Environment Effects Statement? 

An EES is a document setting out the assessment of the environmental effects of a proposed 
development. The range of matters to be investigated and documented in an EES is guided by the 
‘scoping requirements’ which are issued for each project by the Minister. 12  Although an 
environmental impact assessment will be tailored towards assessing the impacts of an individual 
project, typical features of an environmental impact assessment include: 

• a description of the proposed development;  
• an outline of public and stakeholder consultation undertaken during investigations and the 

issues raised;  
• a description of the existing environment that may be affected;  
• predictions of significant environmental effects of the proposal and relevant alternatives;  
• proposed measures to avoid, minimise or manage adverse environmental effects; and 
• a proposed program for monitoring and managing environmental effects during project 

implementation.13 

2.2.3 Ministerial guidelines for assessment of environmental effects under the 
Environment Effects Act 1978 (Vic) 

The Environment Effects Act 1978 (Vic) contains few or no details regarding:  

• ecologically sustainable development; 
• what constitutes a significant environmental impact or effect; 
• the types of projects that should be referred to the Minister; 
• the criteria used by the Minister to determine the need for and type of assessment required; 
• timelines for scoping; 
• public review requirements;  
• preparation of documentation;  
• requirements for public consultation; and 
• criteria for the Minister’s final assessment.  

The Minister can make guidelines addressing these matters in further detail under section 10 of the 
Act. However, as guidelines, they are not a legislative instrument and are therefore non-binding. A 
number of submissions drew attention to this aspect of the Victorian environmental impact 
assessment regime and argued that it created enforcement and compliance issues. As explained by 
Mr Brad Jessup, Teaching Fellow, College of Law, Australian National University: 

                                            

12  This power is provided for under section 8B(5) of the Environment Effects Act which states that if an EES is 
required, the Minister for Planning can specify procedures and requirements that are to apply to the EES 

13  Department of Planning and Community Development, What is the EES process in Victoria? www.dpcd.vic.gov.au, 
accessed 16 August 2011 
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Being guidelines they can be amended without oversight. They contain malleable language, 
which provides opportunities for manipulation. Because they are non-enforceable and non-
binding, they are often not complied with.14  

Similarly, the Australian Conservation Foundation advised that, as much of the detail regarding the 
environmental impact assessment process is contained in the ministerial guidelines, the substantive 
aspects of the process do not have a legislative basis:  

All of the substance, whether it be triggers for referral or what an environmental impact 
assessment process looks like in terms of the process, substantive analysis and factors that 
decision-makers will take into account when they make decisions, is contained in ministerial 
guidelines which are not binding. In our view that is just inadequate in a 21st-century 
environmental impact assessment regime.15 

The most recent guidelines were published in 2006. In response to the 2002 review, the updated 
guidelines include objectives of the EES process, as well as definitions of the ‘environment’ and 
‘ecologically sustainable development’.16 

2.2.4 The EES process: key stages 

The EES process in Victoria typically has a number of key stages, which are set out in figure 2.1 
below. 

                                            

14  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission no.37, attachment 5, p.2 

15  Mr J Chenoweth, General Counsel, Australian Conservation Foundation, Environment and Natural Resources 
Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.111 

16  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, pp.2–3 
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Figure 2.1 The Victorian Environment Effects Statement Process 

 

Source:  Victorian Government, submission no.40, p.30 

2.3 Referral 
Under the Environment Effects Act, a proposal that could have a significant effect on the 
environment should be referred to the Minister for Planning. A project can be referred by: 

• a project proponent;17 
• any Minister or statutory body responsible for public works;18 or 

                                            

17  Environment Effects Act 1978 (Vic) s.8(3) 
18  ibid., s. 3(1); Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental 

effects under the Environment Effects Act 1978, 7th ed., June 2006, p.5 
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• a relevant decision-maker such as another Minister, a government agency, statutory authority or 
local government.19 

Alternatively, the Minister for Planning can direct a decision-maker to refer a proposal.20 The Act 
does not impose any penalties or contain enforcement mechanisms for failure to refer. The Act 
applies to any works declared ‘public works’ if the Minister is satisfied such works could ‘reasonably 
be considered to have or to be capable of having a significant effect on the environment’.21 General 
referral criteria regarding the types and range of impacts that may be considered as ‘significant 
effects’ are listed in the ministerial guidelines.22  

Once a proposal has been referred, there are three referral decisions available to the Minister for 
Planning:23  

• an Environment Effects Statement (EES) is required; 
• an EES is not required if conditions specified by the Minister are met; or 
• an EES is not required.  

Whilst the Act does not specify the matters the Minister must consider in making this decision, broad 
criteria are contained in the ministerial guidelines. The guidelines state that the Minister ‘must 
consider the extent to which the project is capable of having a significant effect on the environment’, 
in terms of the following:  

• magnitude and geographic extent of effects and duration of change in the values of each asset; 
• likelihood of effective avoidance and mitigation measures;  
• likelihood of adverse effects and associated uncertainty of available predictions; 
• likelihood that the project is not consistent with applicable policy;  
• range and complexity of potential adverse effects; 
• availability of project alternatives; and 
• likely level of public interest in a proposed project.24  

                                            

19  Environment Effects Act 1978 (Vic), s.8(1); Department of Sustainability and Environment, Ministerial guidelines for 
assessment of environmental effects under the Environment Effects Act 1978, 7th ed., June 2006, p.5 

20 Environment Effects Act 1978 (Vic), s.8(4) 
21  ibid., s. 3(1), 3(2) 
22  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, pp.6–7 
23  Environment Effects Act 1978 (Vic) s. 8B(3) 
24  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.10 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 12 

The Department of Planning and Community Development (DPCD) also identified the following as 
significant factors in the Minister’s decision-making process: the availability of environmental 
standards that could be applied to manage project effects; and the availability of suitable 
assessment processes either under relevant legislation or that might be required as a condition in 
the absence of an EES.25  

In addition, the Minister can advise that a project is unlikely to be environmentally acceptable in light 
of potential environmental effects and existing policy.26 However, there is no clear statutory power for 
the Minister to give this advice. This contrasts with the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) which empowers the federal environment minister to identify an action 
as ‘clearly unacceptable’.27  

The Committee believes that the Victorian environmental impact assessment legislation should give 
the Minister the statutory authority to declare a project as clearly unacceptable if a project has 
significant environmental effects that could not be modified, or clearly contravenes environmental 
standards. Accordingly, the Committee recommends that: 

RECOMMENDATION 2.1  

The Victorian environmental impact assessment legislation should be amended to give the 
Minister for Planning the statutory authority to declare a project as clearly unacceptable. 

A total of 74 projects have been referred to the Minister for Planning for EES purposes for the period 
1 July 2006 and 3 August 2011.28 The majority of projects that have been referred during this period 
have either not required an EES or have not required an EES subject to specific conditions (refer to 
table 2.1).  

                                            

25  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 
Development, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, p.3; also 
refer to: Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental 
effects under the Environment Effects Act 1978, 7th ed., June 2006, p.10 

26  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.11 

27  Environment Protection and Biodiversity Conservation Act 1999 (Cth), ss.74B–74D 
28  Victorian Government, submission no.40, p.7; Department of Planning and Community Development, 

correspondence received, 3 August 2011 
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Table 2.1 Numbers of EES referrals by sector 
 between 1 July 2006 and 3 August 2011 

Activity sector Total number of 
referral decisions 

EES 
required 

No EES 
required 

No EES with 
conditions 
required 

Coastal development 5 2 3 0 

Extractive/quarry 3 0 1 2 

Gas project/pipeline 6 0 4 2 

Industrial 3 0 3 0 

Mining 4 2 1 1 

Other 1 0 0 1 

Port/dredging 3 0 1 2 

Power station 4 2 2 0 

Rail 3 0 0 3 

Residential 1 0 1 0 

Road 13 5 3 5 

Solar/wave energy 1 0 1 0 

Water project/pipeline 11 1 2 8 

Wind energy 16 1 12 3 

Total 74 13 34 27 

Sources: Victorian Government, submission no.40, attachment 3, p.29; Department of Planning and Community Development, 
correspondence received, 3 August 2011 

2.4 Scoping and preparing an EES 
If the Minister determines that the proposal may have a significant effect on the environment, he or 
she may require that an EES be prepared by the proponent. The scope of an EES is determined by 
the Minister for Planning. Draft scoping requirements are usually exhibited for public comment for a 
minimum of 15 business days before final scoping requirements are issued.29  

                                            

29  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.13 
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According to the ministerial guidelines, a systems and risk based approach should underpin the 
scoping requirements and EES documentation. 30  A risk based approach means that a suitable 
method of assessment can be applied to match the level of risk. For example, the ministerial 
guidelines state that: 

A risk based approach should be adopted in the assessment of environmental effects so that 
suitable, intensive, best practice methods can be applied to accurately assess those matters 
that involve relatively high levels of risk of significant adverse effects and to guide the design of 
strategies to manage these risks. Simpler or less comprehensive methods of investigation may 
be applied to matters that can be shown to involve lower levels of risk.31  

It is also usual practice for the DPCD to appoint a Technical Reference Group with representatives 
from government agencies, regional authorities and municipal councils that have a statutory or policy 
interest in the project.32 The Technical Reference Group is specifically appointed to advise and assist 
both the DPCD and the proponent in the scoping and preparation of the EES, and the coordination 
of other related statutory processes.33  

If the Minister requires additional information in order to make an assessment, the Minister may 
direct the proponent to prepare a Supplementary Environment Effects Statement. The proponent 
may be called on to prepare a Supplementary Statement ‘at any time’.34 However, the time period is 
qualified under the ministerial guidelines as limited to ‘any point between the exhibition of the EES 
and the making of an assessment’.35 There have only been four Supplementary Statements required 
by the Minister under section five of the Environment Effects Act since 2000 for: the Channel 
Deepening Project; the Shepparton Bypass – Goulburn Highway; Calder Highway – Kyneton to 
Faraday section; and Calder Highway – Faraday to Ravenswood section.36 

2.4.1 Public review and consultation  

The Minister ‘may at any time’ invite and receive comments on the environmental effect of any 
proposed works ‘from the public in general or from such sections of the public as are determined by 
him or her’.37 However, under the Environment Effects Act public consultation is not mandatory for all 
EES referrals or documents, and there are no statutory time frames for public consultation. The 
ministerial guidelines stipulate that the Minister may give public notice of the EES or exhibit the EES, 
usually for a period of 20 to 30 business days and call for public comments.38  

                                            

30  ibid., p.14 
31  ibid., p.14 
32  ibid., p.14 
33  ibid., p.14 
34  Environment Effects Act 1978 (Vic) s. 5(1) 
35  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.27 
36  Department of Planning and Community Development, correspondence received, 7 September 2010 
37  Environment Effects Act 1978 (Vic) s.9(2) 
38  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.23 
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2.4.2 Inquiry pathways 

To assist in the assessment process, the Minister ‘may’ appoint one or more persons with expertise 
to conduct an inquiry into the environmental effects of any works to which the Act applies.39  

The ministerial guidelines outline the forms of inquiry available to the Minister, namely:  

• inquiry by written submissions: the inquiry is conducted on the basis of written submissions to an 
EES, without presentation of further information by submitters or expert witnesses;40 

• inquiry by submitter conference: the Minister may invite submitters ‘to attend a “submitter 
conference” or roundtable session to provide an opportunity for them to speak about their 
submission and for questions of clarification’ through an appointed chair;41 and 

• inquiry with a formal hearing: in the course of formal hearings, proponents may be invited to 
speak about their proposal and submitters may be asked to explain their submissions in depth. 
Expert witnesses may also make presentations. Usually, an inquiry by public hearing is 
conducted where a planning panel or advisory committee is also required under the Planning 
and Environment Act to consider a planning permit or planning scheme amendment. 42 A joint 
inquiry panel may proceed in such cases.43  

Each process requires an inquiry report to be given to the Minister which will inform the Minister’s 
assessment.  

An inquiry by formal hearing is most commonly selected by the Minister, as this enables coordination 
between the Environment Effects Act and Planning and Environment Act. The Minister has 
appointed an inquiry under the Environment Effects Act for each EES in the last ten years.44 The 
inquiry is often conducted by a Planning Panel. Planning Panels Victoria, within the Department of 
Planning and Community Development, manages the conduct of individual panels. The size of the 
panels usually depend on the complexity or significance of the matter and the type of issues that 
have been raised. Panel members are appointed by the Minister to give advice to him/her about a 
proposal and to consider submissions. The report issued by the inquiry will make recommendations 
for consideration by the Minister. The Minister is not bound to accept any of the recommendations in 
the inquiry report.  

2.4.3 Making an assessment  

The final stage in the environmental impact assessment process is the Minister’s assessment of the 
environmental effects of a proposal. The legislation does not detail factors the Minister must take 
into account when assessing a proposal, or suggesting modifications to the proposal. In other words, 
the legislation does not stipulate whether and how the Minister should balance environmental 

                                            

39  With the approval of the Governor in Council; Environment Effects Act 1978 (Vic) s. 9(1) 
40  Department of Sustainability and Environment, Ministerial guidelines for the assessment of environmental effects 

under the Environment Effects Act 1978, 7th ed., June 2006, p.25 
41  ibid., p.25 
42  An Advisory Committee may be established by the Minister under s.151 of the Planning and Environment Act to 

‘advise on any matters which the Minister refers to them’. Planning and Environment Act 1987 (Vic) s.151 
43  Department of Sustainability and Environment, Ministerial guidelines for the assessment of environmental effects 

under the Environment Effects Act 1978, 7th ed., June 2006, p.25 
44 Department of Planning and Community Development, correspondence received, 7 September 2010 
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impacts against social, economic and equity considerations. However, the ministerial guidelines 
state that the Minister’s assessment will involve consideration of: 

• the EES and any Supplementary Statement; 
• public submissions; 
• any inquiry report; 
• at the request of the inquiry panel, the DPCD or the Minister, any other information provided by 

the proponent; and 
• the objectives and principles of ecologically sustainable development and applicable legislation, 

policy, strategy and guidelines.45 

The Minister’s assessment does not equate to a project approval. It is provided to the decision-
maker responsible for any relevant statutory approvals for the project. The Minister’s assessment 
must be considered by the decision-maker in his or her approval decision; however there is no 
formal legal obligation on the decision-maker to follow the recommendations contained in the 
assessment.46  

The Environment Effects Act also does not contain follow-up procedures or legal enforcement 
mechanisms to ensure environmental monitoring and management procedures are followed during 
the implementation phases and for the life of the development, although an EES may provide a 
framework for such procedures. However, ongoing environmental management processes may be 
required under relevant statutory approvals, such as: conditions of a works approval in accordance 
with the Environment Protection Act 1970, conditions of a planning permit under the Planning and 
Environment Act 1987, or an Environmental Management Plan under other relevant legislation.  

2.4.4 Appeals under the Environment Effects Act 

If project proponents or third parties are dissatisfied with the Minister’s assessment and/or other 
decisions or conduct undertaken in accordance with the Environment Effects Act, they may wish to 
seek review of these decisions or conduct. The Act does not expressly provide for an avenue for 
review. Individuals or groups may apply for judicial review of decisions and/or conduct made under 
the Act in accordance with the provisions of the Administrative Law Act 1978 (Vic) or at common 
law. Judicial review involves a determination by the court of whether the decision by a government 
authority was made according to law. If a decision is found to be unlawful, the court has the power to 
refer the decision back to the decision-maker for reconsideration. An applicant for judicial review 
may seek a declaration that a particular action is unlawful or invalid, or an injunction to prevent 
conduct from occurring or to stop conduct from continuing. Judicial review may be distinguished from 
merits review, which allows the court or tribunal to make a fresh decision that either affirms, varies or 
sets aside the original decision. As discussed in chapter eight, the recent decision of the Supreme 
Court of Victoria in the Friends of Mallacoota Inc v Minister of Planning & Minister for Environment 

                                            

45  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.27 

46  ibid., p.28 
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and Climate Change case47 suggests that such actions have very little chance of success under the 
existing Act. 

2.5 Reviews of the Environment Effects Act 1978 
Over the past two decades, there have been three reviews of the Environment Effects Act 1978. 

The first review of the Act in 1985 did not result in any significant changes.48 

In 1994, the government amended the Act in the following ways: 

• Environment Effects Statement (EES) and Environment Protection Authority works approval to 
be jointly considered by the same inquiry panel for any given project; and 

• the Minister to decide which public works require an EES, rather than all public works 
automatically having to undergo an environmental effects process.49 

2.5.1  Report of the Environment Assessment Review Advisory Committee (2002) 

In November 2000, the government announced a review into the Environment Effects Act. 

The review was directed by the Department of Infrastructure, the department responsible for 
administering the EES process at the time. Following consultation, an issues and options paper was 
released in April 2002.50 An advisory committee was subsequently appointed in July 2002 to receive 
public submissions on the Paper, meet with stakeholder representatives and suggest reforms to the 
Act. The advisory committee’s final report, the Environment Assessment Review, dated December 
2002, was not publicly released until 2005.  

The Environment Assessment Review recommended that a number of changes should be 
introduced to the Victorian EES process, including amendments to the Environment Effects Act. Key 
reforms proposed by the advisory committee were: 

• insertion into the Act of definitions of ‘environment’ and ‘sustainable development’, and the 
identification of clear objectives for the Act, the assessment process and decision-making;  

• increasing the transparency of the referral and screening process by establishing a published 
basis for determining whether a project needs assessment and an opportunity for public input to 
the screening process; 

• the establishment of penalties for failure to refer and the inclusion of statutory or negotiated time 
frames for all stages of the assessment process; 

                                            

47  Friends of Mallacoota Inc v Minister of Planning & Minister for Environment and Climate Change [2010], VSC 222 
(27 May 2010) 

48  B Jessup, ‘Victoria and the Channel Deepening Project’, T Bonyhady and A Macintosh, Mills, mines and other 
controversies: The environmental assessment of major projects, 2010, p.107 

49  ibid. 
50  Department of Infrastructure, Environment Assessment Review: Issues and options, Technical paper, 2002. The 

purpose of the issues and options paper was ‘to assist and encourage public submissions on the reform of 
procedures under the Environment Effects Act’. p.4 
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• early public involvement in the environmental impact assessment process; 
• improvements to assist in raising the quality of environmental impact assessment 

documentation; 
• insertion into the Act, of powers enabling the Minister to set environmental management 

conditions for the approval of projects and provisions for the imposition of penalties for failure to 
comply; and 

• greater integration of decision-making with other statutory approvals, through the introduction of 
statutory changes and the development of memorandums of understanding.51 

Another important change suggested was the incorporation of multiple levels of assessment under 
the revised Environment Effects Act. In the Advisory Committee’s view, the option of an additional 
level of assessment could facilitate assessment procedures to be tailored to the degree of 
environmental risk associated with a project. The levels of assessment recommended were: 

• level 1 – Public Environment Report; 
• level 2 – Environment Impact Statement; and 
• level 3 – Strategic Environment Assessment.52  

The level of assessment required for each project would be determined at the screening stage of the 
process. It was further recommended that scoping requirements and public consultation processes 
be adjusted between the levels, to reflect the complexity involved in different levels of assessment.53  

2.5.2 Environment Effects Act Reforms (2005) 

Most of the advisory committee’s recommended changes to the Act were not implemented. Rather, 
in 2005 the government decided that improvements to the EES process could be made by 
substantially updating the ministerial guidelines. 54  Only a number of minor amendments were 
considered necessary to the Act. The amendments primarily related to the referrals process. These 
changes, some of which were informed by the Environment Assessment Review, included the 
following: 

• proponents could refer their project to the Minister;55 
• the Minister could require the relevant decision-maker to refer a project proposal to the Minister 

for advice as to whether an EES should be prepared for the works;56 
• the Minister could direct that a relevant decision on the project not be made until the need for an 

EES was determined;57 and 

                                            

51  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002, pp.78–95 

52  ibid., p.82 
53  ibid., pp.84–90 
54  Victorian Government, submission no.40, p.17 
55  Environment Effects Act 1978 (Vic) s.8(3) 
56  ibid., s.8(4) 
57  ibid., s.8A 
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• an additional option for the Minister’s referral decision: ‘an EES is not required for the works if 
conditions specified by the Minister are met’.58 

The government also committed to updating the ministerial guidelines, and new, more detailed 
guidelines were published in 2006. 59  Key aspects of the 2006 ministerial guidelines included 
guidance on: 

• significance criteria for the referral of projects; 
• factors to be considered in determining the need for an EES; 
• the general form of ‘no EES’ conditions that might be set; 
• the general matters that may be part of the scope of an EES; 
• alternative forms of inquiry that may be appointed; and 
• the general content of Ministerial assessments.60 

The amendments and revised ministerial guidelines were designed by the government to ‘improve 
the workability and effectiveness of the system’ and make Victoria’s EES process more ‘transparent, 
and accountable’ by enshrining ‘the best practice approaches currently being applied in Victoria’.61  

2.5.3 Getting environmental regulation right (2009) 

The Victorian Competition and Efficiency Commission (VCEC) inquiry into environmental regulation 
and its final report entitled A Sustainable Future for Victoria: Getting Environmental Regulation Right, 
considered the weaknesses in environmental impact assessment and environmental regulation in 
Victoria and made several recommendations of relevance to this inquiry.  

The VCEC recommended a number of changes to the environmental impact assessment process in 
Victoria that, in its view, would reduce administrative and compliance burdens whilst still meeting or 
strengthening the government’s sustainability objectives. 62  The VCEC recommended that the 
Environment Effects Act should be amended in several respects. First, it was suggested that 
statutory guidance should be provided on matters to be considered in deciding whether proposals 
are likely to have a significant impact on the environment and should be referred to the Minister.63 
Second, the VCEC endorsed the concept of creating different levels for assessment ‘to better match 
environmental risks associated with projects with the form of assessment,’ including the introduction 
of an intermediate tier of assessment (between EES required and no EES, with or without 
conditions). 64 Therefore, it was recommended that the Act should be modified to provide guidance 
on the assessment options available for different levels of impacts, and the processes to be followed 
in respect of each assessment option. Other suggestions included the introduction of legislation 
                                            

58  ibid., s.8B(3)(b); Department of Sustainability and Environment, Ministerial guidelines for assessment of 
environmental effects under the Environment Effects Act 1978, 7th ed., June 2006, p.11 

59  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006 

60  Victorian Government, submission no.40, p.17 
61  Hon. R Hulls, MP, Victorian Legislative Assembly Hansard, Second Reading Speech, 6 October 2005,  

pp.1355–1356, 1358 
62  Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 

right, final report, July 2009, p.134 
63  ibid. 
64  ibid., p.135 
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covering state significant projects and the use of strategic assessments for regions with similar 
projects and common environmental issues.  

Amendments to the ministerial guidelines were also proposed including: requiring consultation 
between proponents and relevant government departments, and provisions for the consideration of 
other approvals concurrently with the EES.65  

In January 2010 the previous government released its response to the VCEC final report. It partially 
supported the recommendations in relation to EES processes, stating that it would consider refining 
the statutory framework to ‘improve the clarity of procedures’ and ‘further improve the efficiency of 
the EES process’.66 The government response identified the following ‘priority aspects for change’:67 

• clearer objectives for the assessment process under the Environment Effects Act 1978; 
• clearer criteria for requiring an EES; 
• clearer criteria for applying conditions rather than requiring an EES; 
• strengthening the accountability for achieving target timelines; 
• providing best practice advisory notes, including to assist the scoping process, the role of 

technical reference groups and the conduct of inquiries; and 
• ensuring the alignment of other statutory processes with the EES process.68 

In its response to the VCEC report, the previous government also stated it would: 

• establish new administrative arrangements to coordinate and align the EES process with other 
relevant statutory processes; 

• improve the coupling of impact assessment and planning approvals for state significant projects 
(through its review of the Planning and Environment Act); 

• ‘consider’ introducing a possible intermediate tier of assessment;  
• ‘consider’ investigating changes to achieve greater integration of procedures for major projects 

(once the review of the Planning and Environment Act was completed); and 
• ‘consider’ the use of strategic assessments.69  

                                            

65  ibid., pp.134–136 
66  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 

future for Victoria: Getting environmental regulation right, January 2010, p.5 
67  ibid. 
68  ibid. 
69  ibid., pp.3–7  
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2.6 Other Victorian legislation relevant to the EES process 

2.6.1 Planning and Environment Act 1987 (Vic) 

This Act establishes the legal framework for planning in Victoria and provides for the Victoria 
Planning Provisions. The Planning and Environment Act also sets out some basic mechanisms for 
the limited environmental assessment of proposals, which will be discussed further in chapter five. 
Under the Planning and Environment Act, where a project requires both an EES and a planning 
permit or scheme amendment, the documentation may be exhibited concurrently. An inquiry panel 
can also be jointly appointed under the Planning and Environment Act and the Environment Effects 
Act to consider the EES and planning scheme amendment or planning permit documentation and 
public submissions. The Panel will provide a single report to the Minister.70 

2.6.2 Planning and Environment Act 1987 - Proposed Reforms 

The Planning and Environment Act 1987 (Vic) has been under review. A draft bill was developed in 
2009 and was open for public comment until mid February 2010.71 The draft bill focuses on the 
following key areas:72 

• the objectives of planning in Victoria; 
• the planning scheme amendment process; 
• the planning permit process; 
• state significant development;73 and 
• section 173 agreements.74 

                                            

70  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.29 

71  Department of Planning and Community Development, Draft Planning and Environment Amendment (General) Bill, 
Modernising Victoria’s Planning Act, www.dpcd.vic.gov.au, accessed 21 July 2010 

72  Department of Planning and Community Development, Modernising Victoria’s Planning Act, www.dpcd.vic.gov.au, 
accessed 21 July 2010  

73  It is proposed that a new process for the assessment of state significant developments be included under Part 9A of 
the Planning and Environment Act. The proposed process includes: a proposal will be submitted to the Secretary of 
the DPCD ‘for review and advice on requirements for the impact report, public information and engagement 
strategies’. There will be publicly available guidelines for preparation of the impact assessment report; however, 
requirements can also be tailored to the specific development. Regularly occurring projects, such as wind farms, 
‘will be simplified through standardised report requirements’. Once the Secretary ‘is satisfied the report addresses 
all relevant issues’, a timetable for project assessment is determined, a case manager is assigned and community 
engagement begins. The Secretary ‘may publicly exhibit the impact report requirements and engagement strategy 
before signing it off, so that all relevant matters have been included’. The report will be assessed by an expert panel 
(a public hearing may also be held) before the Minister makes a decision. The Minister’s decision will be final. 
(Source: Department of Planning and Community Development, Response Paper No. 4: State Significant Major 
Development, August 2009, pp. 1-4) 

74 Under s.173(1) and (2) of the Planning and Environment Act, a responsible authority (on its own or jointly with any 
other person or body) may enter into an agreement with an owner of land in the area covered by a planning scheme 
for which it is a responsible authority 
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The draft bill may have implications for the Victorian environmental impact assessment process 
largely by way of the proposal to introduce an assessment and approvals pathway for state 
significant developments. In its response to the VCEC Report outlined above, the previous 
government indicated that if this pathway was adopted, a new intermediate tier of assessment 
proposed by the VCEC (see above) ‘may not be needed’. 75  The latest advice the Committee 
received states that: ‘the Coalition Government is undertaking a staged reform of the Planning and 
Environment Act and has indicated its intention to implement reforms to key planning processes this 
year… Amendments that will improve planning processes and improve the overall operation of the 
Planning and Environment Act, including amendments proposed in the 2009 draft bill, are under 
consideration’. 76  The DPCD also advised the Committee that ‘the implementation of a state 
significant development pathway is under consideration’.77 

Currently, the DPCD is leading the implementation of a framework for an Integrated Management of 
Major Projects through the negotiation of memorandum of understanding for Major Project 
assessment, approval and delivery with key partners (such as, Department of Sustainability and 
Environment, Department of Primary Industries, Department of Transport, Environment Protection 
Authority and Department of Business and Innovation).78 The aim of this process is to reduce the 
time frames involved and to effectively coordinate the EES process with planning and other statutory 
approvals.79 This process will not require changes to the legislative or regulative framework, but is 
designed to better align all relevant agencies in the approvals process.80 This will be discussed 
further in chapter six. 

2.6.3 Environment Protection Act 1970 (Vic) 

The Environment Protection Act is the legislative structure for environmental protection in Victoria 
and sets out key environmental protection principles. It also provides for the establishment of State 
Environment Protection Policies and Waste Management Policies. Under the Act, many industrial 
projects, some mining and some extractive projects require works approval by the Environment 
Protection Authority Victoria (EPA) before development can take place. Therefore proposals 
requiring an EES are also often subject to approval under the Environment Protection Act. To 
minimise duplication, works approval applications required under the Act are usually exhibited in 
conjunction with the EES. However, the Committee was advised in several submissions that 
duplication between the technical information required for works approvals and EESs occurs, as the 
same data is collected but requested in different formats, and tailored to the specific agency’s 
requirements.81 Under section 33B(1B) of the Environment Protection Act, where the EPA’s decision 
on a works approval is substantially in accordance with the Minister’s assessment under the 

                                            

75  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 
future for Victoria: Getting environmental regulation right, January 2010, p.5 

76  Department of Planning and Community Development, correspondence received, 3 August 2011 
77  ibid. 
78  ibid. 
79  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 

future for Victoria: Getting environmental regulation right, January 2010, p.5 
80  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 

Development, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript 
of evidence, p.259 

81  For example, refer to: Construction Material Processors Association Inc, submission no.44, p.4; Transpacific 
Industries Group Ltd, submission no.47, p.2; Cement, Concrete and Aggregates Australia, submission no.46, p.2 
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Environment Effects Act, third parties are not able to seek a review of the decision by the Victorian 
Civil and Administrative Tribunal.82 

2.6.4 Coastal Management Act 1995 (Vic) 

This Act seeks to manage coastal resources on a sustainable basis and to protect and maintain 
areas of environmental significance through strategic planning for coastal areas. These objectives 
are to be achieved primarily through the development of a statewide coastal strategy and through 
management plans for specific areas. Use and development of coastal Crown land requires the 
consent of the responsible Minister.83 Coastal or marine development projects that require an EES 
may also require approval under this Act.  

2.6.5 Aboriginal Heritage Act 2006 (Vic) 

This Act provides for the protection of Aboriginal cultural heritage in Victoria and recognises 
Aboriginal people as the primary guardians, keepers and knowledge holders of Aboriginal cultural 
heritage. 84  Amendments were introduced in 2007 to ‘ensure that cultural heritage issues are 
considered early in the development planning process, prior to the approval of a use or 
development’.85 Under section 49 of the Act a Cultural Heritage Management Plan must be prepared 
in respect of any project which requires an EES.86  

The consideration of Aboriginal cultural heritage is an important aspect of the EES process. If a 
development project has the potential to significantly impact on Aboriginal cultural heritage, this may 
trigger the need for a proposal to be referred to the Minister for Planning for a determination on 
whether an EES is required.87 Scoping requirements issued by the Minister may also specify cultural 
heritage issues to be examined in an EES.  

Aboriginal Affairs Victoria commented that the overall process was in their view ‘a very good 
process’: 

                                            

82  Environment Protection Act 1970 (Vic) s.33B(1B); Department of Sustainability and Environment, Ministerial 
guidelines for assessment of environmental effects under the Environment Effects Act 1978, 7th ed., June 2006, 
p.30 

83  Coastal Management Act 1995 (Vic) s 37 
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the Environment Effects Act 1978, 7th ed., June 2006, p.7 
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From our perspective, moving consideration of Aboriginal heritage up front is a win on three 
counts:  

(a) allowing projects to proceed;  

(b) preserving Aboriginal heritage where possible, or minimising the damage to it; and  

(c) allowing works to be reconsidered on how they are rolled out once the Aboriginal heritage 
is discovered.88 

2.6.6 Mineral Resources (Sustainable Development) Act 1990 (Vic)  

The Mineral Resources (Sustainable Development) Act regulates the Victorian mining exploration 
and mineral industry primarily by establishing a permit system for mining and exploration activities. 
Before mining can begin under a mining licence, an approved work plan89 and a work authority must 
be obtained.90 These parts of the Act allow any assessment of the mining project by the relevant 
Minister pursuant to the Environment Effects Act to be considered as part of the approvals process. 
A planning permit is not required for mining if an EES has been prepared and a work authority has 
been approved preceding consideration of the assessment by the Minister for Planning.91 

2.6.7 Major Transport Projects Facilitation Act 2009 (Vic) 

The Major Transport Projects Facilitation Act commenced operation on the 1 November 2009. The 
Act consolidates ‘the multiple environmental, planning and heritage approvals required for major 
transport projects into a single assessment and approval process’.92 Major transport projects that are 
‘declared’ under the Act are assessed using one of two assessment streams: either the 
comprehensive impact statement assessment process or the impact management plan assessment 
process. Following the assessment process, the Minister for Planning must determine whether to 
approve the declared project.93 All required approvals are made under this single decision-making 
power. It is intended that a project declared under the Major Transport Projects Facilitation Act will 
not need to be referred under the Environment Effects Act.94 

2.7 Relevant Victorian Government policies 
According to the ministerial guidelines the Minister must also consider the extent to which the project 
is capable of having a significant effect on the environment, including the likelihood that the project is 
not consistent with applicable policy.95  

                                            

88  Mr I Hamm, Executive Director, Aboriginal Affairs Victoria, Environment and Natural Resources Committee public 
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89  Mineral Resources (Sustainable Development) Act 1990 s.40 
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2.8 Federal regulatory framework 

2.8.1 Environment Protection and Biodiversity Conservation Act 1999 (Cth) 

Enacted in 1999, the Environment Protection and Biodiversity Conservation Act is the 
Commonwealth Government’s primary piece of environmental legislation. Central to the Act are the 
Commonwealth environmental impact assessment and approval mechanisms for certain types of 
development projects. On referral, the federal Minister for Sustainability, Environment, Water, 
Population and Communities (‘federal environment minister’) must decide if an ‘action’96 is likely to 
have a ‘significant impact’97 on designated ‘matters of National Environmental Significance’, and is 
thus a ‘controlled action’ which requires approval under the Act. The eight matters of National 
Environmental Significance are: 

• listed threatened species and communities; 
• listed migratory species; 
• Ramsar wetlands of international importance; 
• Commonwealth marine environment; 
• world heritage properties; 
• national heritage places; 
• the Great Barrier Reef Marine Park; and 
• nuclear actions.98 

Penalties can be imposed for failure to refer an action to the Minister that amounts to a controlled 
action. 

If a development proposal is found to be a controlled action, it must be subject to some level of 
environmental impact assessment to be determined by the federal environment minister. The levels 
of environmental impact assessment available under the Act include: an assessment on the basis of 
referral information, assessment on preliminary documentation, an environment report, an 
Environmental Impact Statement or a public inquiry. Once this assessment has been completed, the 
federal environment minister must decide whether or not to approve the project and/or if particular 
conditions are to be attached to any approval. Certain factors must be taken into account in the 
                                            

96  ‘Action’ is defined broadly in section 523(1) of the Environment Protection and Biodiversity Conservation Act 1999 
(Cth). It includes: a project, a development, an undertaking, an activity or a series of activities, or an alteration of 
any of these things.  

97  A ‘significant impact’ is not defined by the EPBC Act. However, the Department of Sustainability, Environment, 
Water, Population and Communities has issued guidelines to help proponents determine whether assessment and 
approval is required under the Act. These guidelines state that a ‘significant impact’ is an impact which is important, 
notable, or of consequence, having regard to its context or intensity. Whether or not an action is likely to have a 
significant impact depends upon the sensitivity, value, and quality of the environment which is impacted, and upon 
the intensity, duration, magnitude and geographic extent of the impacts. All of these factors should be considered 
when determining whether an action is likely to have a significant impact on matters of national environmental 
significance. Department of the Environment, Water, Heritage and the Arts, Significant Impact Guidelines 1.1: 
Matters of national environmental significance, December 2009, p.3 

98  Department of the Environment, Water, Heritage and the Arts, Significant impact guidelines 1.1: Matters of national 
environmental significance, December 2009, p.2 
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Minister’s final approval determination, including the assessment report produced from the 
environmental impact assessment process, economic and social matters, ecologically sustainable 
development and the precautionary principle. The precautionary principle is defined in the Act as: 

If there are threats of serious or irreversible environmental damage, lack of full scientific 
certainty should not be used as a reason for postponing measures to prevent environmental 
degradation.99  

A precautionary approach underscores the objectives of environmental impact assessment as the 
overriding aim is to evaluate and mitigate any impacts that may have a significant effect on the 
environment. Ecologically sustainable development is defined under the National Strategy of 
Ecologically Sustainable Development as: 

… using, conserving and enhancing the community's resources so that ecological processes, 
on which life depends, are maintained, and the total quality of life, now and in the future, can be 
increased.100 

A controlled action can be assessed under the Environment Protection and Biodiversity 
Conservation Act or by a state process accredited by the federal environment minister. A bilateral 
agreement provides for the accreditation of state or territory processes (‘assessment bilateral’), and, 
in some cases, state or territory approval decisions (‘approval bilateral’). The Department of 
Sustainability, Environment, Water, Population and Communities explains the difference as follows: 

If a proposed action is covered by an ‘assessment bilateral’, then that action is assessed under 
the accredited state/territory process. After assessment, the proposed action still requires 
approval from the Minister under the EPBC Act ... If a proposed action is covered by an 
‘approval bilateral’, then it will be assessed and approved by the state/territory in accordance 
with an agreed management plan. No further approval is required from the Minister under the 
EPBC Act.101  

Bilateral agreements aim to reduce duplication of environmental assessment and regulation between 
the Commonwealth and states/territories.102 

In June 2009 an Agreement between the Australian Government and the State of Victoria relating to 
environmental impact assessment was established. This agreement is an assessment bilateral. 
Under the terms of the agreement, actions that would usually be assessed under the Environment 
Protection and Biodiversity Conservation Act may be assessed through state assessment processes 
(provided that certain conditions are adhered to), including assessment by Environment Effects 
Statement under the Environment Effects Act. 103  However, the final approval powers for 
development proposals are retained by the federal environment minister, who makes his/her 
assessment informed by the assessment report prepared by the relevant Victorian Minister.  

                                            

99  Environment Protection and Biodiversity Conservation Act 1999 (Cth), s.3A(b) 
100  Ecologically Sustainable Development Steering Committee, National Strategy for Ecologically Sustainable 

Development, 1992, p.1 
101  Department of Sustainability, Environment, Water, Population and Communities, Bilateral agreements, 

www.environment.gov.au, accessed 16 August 2011 
102  ibid. 
103  Department of the Environment, Water, Heritage and the Arts, Agreement between the Australian Government and 

the State of Victoria relating to environmental impact assessment, 20 June 2009, p.14 
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Victoria does not have an ‘approval bilateral’ in place under the Environment Protection and 
Biodiversity Conservation Act.104 

2.8.2 Independent Review of the Environment Protection and Biodiversity 
Conservation Act  

In 2008, the federal environment minister commissioned an independent review of the EPBC Act in 
accordance with section 522A of the Environment Protection and Biodiversity Conservation Act, 
which requires it to be reviewed every 10 years from its commencement. The final report was 
publicly released in December 2009.105 The review found that while ‘there are many positive features 
of the Environment Protection and Biodiversity Conservation Act that should be retained,’106 the Act 
should ultimately be repealed and replaced with a new Act, the ‘Australian Environment Act’. Under 
this new Act, ecologically sustainable development should be reinforced as the overarching 
decision-making principle underpinning decision-making under the Act and be reflected in the 
revised objectives.107  

A cooperative role is envisaged between the state and territories and the Commonwealth 
Governments with the review recommending that environmental impact assessment processes 
under the Act be designed to:  

… streamline approvals through earlier engagement in planning processes and provide for 
more effective use and greater reliance on strategic assessments, bioregional planning and 
approvals bilateral agreements.108 

The review further recommended an independent National Environment Commission be established 
to advise the government on project approvals and other statutory decisions. Other major changes 
proposed include the creation of a new ‘matter of National Environmental Significance’ for 
ecosystems of national significance and the introduction of an interim greenhouse trigger and 
greater use of strategic assessments and other landscape approaches. Finally, other key 
recommendations pertaining to environmental impact assessment were made that aimed to improve 
transparency in decision-making and provide greater access to the courts. These include amending 

                                            

104  The only ‘approval bilateral’ under the Environment Protection and Biodiversity Conservation Act 1999 (Cth) is in 
relation to the Sydney Opera House 

105  Australian Government, Independent review of the Environment Protection and Biodiversity Conservation Act 1999, 
www.environment.gov.au, accessed 5 July 2010 

106  Secretariat, Independent review of the EPBC Act 1999, Fact Sheet 2 The Independent Review – Conclusions and 
Recommendations, 2009, p.1; Department of the Environment, Water, Heritage and the Arts, The Australian 
Environment Act, Report of the independent review of the Environment Protection and Biodiversity Conservation 
Act 1999, final report, October 2009, p.14 

107  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.55 

108  Secretariat of the Independent review of the Environment Protection and Biodiversity Conservation Act 1999, Fact 
Sheet 2 The Independent Review – Conclusions and Recommendations, 2009, p.1 
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the Act to make legal review processes more accessible and affordable for third parties.109 The 
federal government’s response to the review was released on 24 August 2011.110 

2.9 National strategies and approaches  
In 1992 the Commonwealth Government formulated the National Strategy for Ecologically 
Sustainable Development, a policy framework which drew its mandate largely from international 
elaboration on the concept of sustainable development inspired by the 1987 Report of the 
Commission on Environment and Development, Our Common Future.111  

The National Strategy for Ecologically Sustainable Development was adopted by all state and 
territory governments under the Council of Australian Governments. The core objectives of the 
strategy are to: 

• enhance individual and community well-being and welfare by following a path of economic 
development that safeguards the welfare of future generations; 

• provide for equity within and between generations; and  
• protect biological diversity and maintain essential ecological processes and life-support 

systems.112 

In 1992, the Intergovernmental Agreement on the Environment was adopted by the Commonwealth, 
state and territory governments, and was established ‘to improve the consistency of the approach 
applied by all levels of government, to avoid duplication of process where more than one 
government is involved and interested in the subject matter of an assessment and to avoid delays in 
the process’.113  

For the purposes of ‘promoting efficient, effective and nationally harmonised’ development 
assessment processes across Australia, a ‘Leading Practice Model’ was developed, which could be 
adapted to suit the needs of different Australian jurisdictions.114 According to the 2005 Development 

                                            

109  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, part i, Recommendations 

110  Department of Sustainability, Environment, Water, Population and Communities, Australian Government Response 
to the report of the independent review of the Environment Protection and Biodiversity Conservation Act 1999, 
August 2011 

111  Our Common Future defined sustainable development as ‘development that meets the needs of the present without 
compromising the ability of future generations to meet their own needs’. United Nations Report of the World 
Commission on Environment and Development: Our Common Future. A/42/427 

112  Ecologically Sustainable Development Steering Committee, National Strategy for Ecologically Sustainable 
Development, December 1992, Part 1 

113  Department of Sustainability, Environment, Water, Population and Communities, Intergovernmental Agreement on 
the Environment, May 1992, paragraph 1 

114  Development Assessment Forum, A Leading Practice Model for Development Assessment in Australia, March 
2005, p 2. The Development Assessment Forum (DAF) was formed in 1998 to recommend ways to streamline 
development assessment and cut red tape – without sacrificing the quality of the decision-making. The Forum's 
membership includes the three spheres of government, (the Commonwealth, state/territory and local government); 
the development industry; and related professional associations. The DAF Plenary meets twice a year in different 
jurisdictions. The Forum is chaired by Peter Allen, Executive Director, Statutory Planning Systems Reform, Victorian 
Department of Planning and Community Development. A working group progresses the work of the DAF between 
Plenary meetings. www.daf.gov.au, accessed 27 September 2010 
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Assessment Forum Report115, an updated development assessment system is needed as current 
approaches to assessing new developments are often ‘confusing, slow and inefficient’, resulting in 
‘reduced productivity, wasted resources and lengthy, costly delays’.116  

In the interests of establishing a national standard for environmental impact assessment processes 
and to ensure the practical implementation of ecologically sustainable development, in 1991 the 
Australian and New Zealand Environment and Conservation Council initiated ‘A National Approach 
to Environmental Impact Assessment in Australia’. The document is intended to enhance the 
credibility of environmental impact assessment processes by providing ‘a clear statement of 
commitment which comprises agreement on a national approach’. 117 The key principles outlined for 
a nationally coordinated approach to environmental impact assessment include: participation of all 
stakeholders; transparency of the process; certainty and timeliness; accountability of statutory 
decision-makers; integrity through reliance on the best available information; cost-effectiveness; and 
a precautionary approach.  

2.10 International environmental impact assessment best practice  
The mission of the International Association for Impact Assessment (IAIA) is to ‘provide the 
international forum for advancing innovation and communication of best practice in all forms of 
impact assessment so as to further the development of local, regional, and global capacity in impact 
assessment’.118  

In 1999, the association produced ‘Principles of Environmental Impact Assessment Best Practice’ 
which are intended to be applicable to all levels and types of proposals. The document provides a 
checklist of basic principles which should apply at all stages of environmental impact assessment, 
whilst recognising the need to adopt a balanced approach to ensure environmental impact 
assessment fulfils it purpose.  

The principles are intended to provide guidance to IAIA members and others involved in applying 
environmental impact assessment processes, for instance, balancing efficiency and 
cost-effectiveness goals, with aims of ensuring the process is rigorous, credible, transparent and 
participative. Under this model a best practice method for environmental impact assessment is 
advocated involving the application of assessment procedures throughout the lifecycle of a project, 
from the initial screening of projects to ensuring, wherever possible, that compliance measures are 
undertaken.119  

 

                                            

115  Development Assessment Forum, A Leading Practice Model for Development Assessment in Australia, March 2005 
116  The DAF leading practice model proposes ten ‘leading practices’ which a development assessment should exhibit, 

as well as six ‘tracks’ that apply the ten leading practices to a range of assessment processes. Development 
Assessment Forum, A Leading Practice Model for Development Assessment in Australia, March 2005, p.7 

117  Australian and New Zealand Environment and Conservation Council, A National Approach to Environmental Impact 
Assessment in Australia: Background Paper of the Working Group, October 1991 p.2 

118  International Association for Impact Assessment, Vision, Mission, Values, Professional Code of Conduct, and 
Ethical Responsibilities, January 2009, p.1 

119  International Association For Impact Assessment, Principles of Environmental Impact Assessment Best Practice, 
1999, pp.1–4 
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Chapter 3: Operating framework  
Key findings  

3.1  Concern was expressed in a number of submissions that substantive elements of the 
environment effects statement process do not have a legislative basis, and much of the 
detail regarding the process is contained in ministerial guidelines. 

3.2  Some dissatisfaction with the current administrative arrangements of the Environment 
Effects Act was expressed in submissions. Some witnesses, including proponents, the 
non-government sector, academics and community groups, described the degree of 
ministerial discretion in the administration of the Act as a weakness of the current 
framework. 

3.3  In Western Australia, the Environmental Protection Authority (EPA) administers the 
environmental impact assessment framework, which is held in high regard both nationally 
and internationally. Witnesses described the EPA as well respected, identifying its 
independence as a key strength of the Western Australian environmental impact 
assessment framework. However the EPA is limited to focusing on the biophysical 
components of the environment. 

3.4 The environmental impact assessment process is better suited in Victoria to being 
administered within the planning portfolio, where it has resided for 28 years, rather than 
being transferred to the Environment Protection Authority Victoria, which would require 
substantial reform.  

3.5  The final decision on the assessment of environmental impacts should remain the 
responsibility of a Minister who is accountable to the Parliament and the public. 

3.6  Some evidence the Committee received outlined ongoing concerns about the actual or 
perceived conflict of interest when the Department of Planning and Community 
Development administers the process for government projects that are undergoing 
environmental impact assessment. The introduction of a series of checks and balances in 
the environmental impact assessment process may address this. 

3.7 The environmental impact assessment process is currently under-resourced in Victoria. 
The budget of the administration of the environmental impact assessment process in 
Western Australia is approximately six times the size of that in Victoria. 
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3.8  The absence of legislated objectives, definitions for ‘environment’ and ‘ecologically 
sustainable development’, and an overarching statement of purpose in the Environment 
Effects Act were identified as a shortcomings of the current legislation. The inclusion of 
principles of ecologically sustainable development, including the precautionary principle, 
to guide implementation of the Act were also supported by some submissions. The 
application of the Environment Effects Act to both public and private works requires 
clarification. 

The current Environment Effects Act is deficient in purpose, process, definition and objectives. 
As a consequence, the circumstances in which the Environment Effects Act is or will likely be 
invoked are uncertain, the process to be undertaken if an EES is required is idiosyncratic, and 
the outcomes unpredictable.120 

– Victorian Planning and Environmental Law Association 

3.1 Introduction 
This chapter considers the issues arising from the absence of a clear statement of purpose, 
objectives and definitions of key terms in the Environment Effects Act 1978 (Vic). This chapter will 
also examine the governance and administration of the environmental impact assessment 
framework in Victoria, thereby addressing terms of reference a) and c).  

The Committee draws heavily in this chapter on the Western Australian environmental impact 
assessment framework. Several submissions and evidence provided at hearings highlighted that the 
framework is held in high regard and considered an example of best practice both nationally and 
internationally.121 The Committee held public hearings in Perth on 31 May and 1 June 2010 to gather 
evidence in this regard. The Western Australian system has also been lauded in the academic 
literature where a comparative study found that it was the one jurisdiction (of eight jurisdictions 
world-wide) that satisfied 14 key criteria for environmental impact assessment effectiveness.122 

                                            

120  Victorian Planning and Environmental Law Association, submission no.55, p.2 
121 For example, refer to: Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University 

WA, Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of 
evidence, p.56; Dr A Morrison-Saunders, submission no.53, p.2; Dr B Jenkins, Chief Executive Officer, Environment 
Canterbury New Zealand, Environment and Natural Resources Committee public hearing – Melbourne, 2 June 
2010, transcript of evidence, p.237; Ms N Rivers, Policy and Law Reform Director, Environment Defenders Office 
(Victoria), Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010 transcript of 
evidence, p.32; Mr I Le Provost, President, Environmental Consultants Association of Western Australia, 
Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.177  

122  'The Western Australian EIA system was part of a recent comparative assessment of eight EIA jurisdictions 
including the United States, Canada, the United Kingdom, the Netherlands and the Australian Commonwealth. This 
study examined 14 criteria of EIA effectiveness and applied them to each system. Western Australia was the only 
jurisdiction that satisfied all of the criteria'. N Harvey, Environmental Impact Assessment: Procedures, Practice and 
Prospects in Australia, 1998, p.37. See also, C Wood and J Bailey, ‘Predominance and Independence in 
Environmental Impact Assessment: The Western Australian Model’, Environmental Impact Assessment Review, 
1994, vol.59, pp.37–59, especially p.56 
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3.2 Administration of environmental impact assessment 
The Department of Planning and Community Development (DPCD) currently administers procedures 
under the Environment Effects Act, reporting to the Minister for Planning.123  

As the Environment Effects Act is brief and non-descriptive, relying on guidelines to detail 
procedures under the Act, the majority of key stages in the Environment Effects Statement (EES) 
process are determined by the Minister for Planning at his or her discretion.124 Submissions to the 
Committee advised that, as a result of such discretion, the environmental impact assessment 
process:  

• lacks transparency and accountability safeguards;125  
• lacks certainty, consistency and predictability;126  
• is liable to interpretation or ‘manipulation’;127 and 
• is susceptible to political interference.128  

                                            

123  Victorian Government, submission no. 40, p.1 
124  For example, refer to: Blue Wedges, submission no.31, p.14; Glen Eira Environment Group, submission no.12, 

pp.4–5; Lawyers for Forests, submission no.14, p.2; Port Phillip Conservation Council, submission no.15 p.3; 
Environment Defenders Office (Victoria), submission no.27, p.5; Save Bastion Point Campaign, submission no.43, 
pp.7–8; Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National 
University, submission no.37, p.3; Mr J Crockett, Environment and Natural Resources Committee public hearing – 
Melbourne, 3 May 2010, transcript of evidence, p.40; Mr J Chenoweth, General Counsel, Australian Conservation 
Foundation, Environment and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of 
evidence, p.110; Watershed Victoria, submission 10, p.4; Professor L Godden and Associate Professor J Peel, 
University of Melbourne, submission no.54, p.3; Ms E McKinnon, Environment Defenders Office (Victoria), 
Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, 
p.34; Mr B Napier, Principal, Coffey Environments, Environment and Natural Resources Committee public hearing – 
Melbourne, 3 May 2010, transcript of evidence, p.22; Australian Conservation Foundation, submission no.36, p.7 

125  For example: Australian Conservation Foundation, submission no.36, pp.1, 7; Mr B Jessup, Member, Australian 
Centre of Environmental Law – College of Law, Australian National University, submission no.37, p.6; Hume City 
Council submission no.49, p.3; Professor L Godden and Associate Professor J Peel, University of Melbourne, 
submission no.54, p.3; Mr J Chenoweth, General Counsel, Australian Conservation Foundation, Environment and 
Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.110; Lawyers for 
Forests, submission no.14, p.2; Environment Defenders Office (Victoria) submission no.27, p.7 

126  For example: Ms E McKinnon, Environment Defenders Office (Victoria), Environment and Natural Resources 
Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.34; Australian Conservation 
Foundation, submission no.36, p.3; Victorian Planning and Environmental Law Association submission no.55 p.2; 
Hume City Council, submission no.49, p.2; Mr J Chenoweth, General Counsel, Australian Conservation Foundation, 
Environment and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, 
p.110; Environment Defenders Office (Victoria), submission no.27, p.7 

127  For example: Blue Wedges, submission no.31, p.6; Mr J Laverack, submission no.1, p.1; Australian Conservation 
Foundation, submission no.36, p.7; Environment Defenders Office (Victoria) submission no.27, p.7 

128  For example: Construction Material Processors Association Inc, submission no. 44 p.4; Cement, Concrete and 
Aggregates Australia, submission no.46, p.2; Mr B Jessup, Member, Australian Centre of Environmental Law – 
College of Law, Australian National University, submission no.37, p.1; Save Bastion Point Campaign, submission 
no.43, pp.7–8 
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The Committee noted that the administrative arrangements for managing environmental impact 
assessment procedures vary throughout Australia and other jurisdictions. Dr Bryan Jenkins, Chief 
Executive Officer of Environment Canterbury, New Zealand, identified three fundamental 
components to consider in relation to the administration of the environmental impact assessment 
process: 

I think there are three components that you should be considering as part of the environmental 
impact assessment process. One is how the process is administered, the second is how advice 
is provided and the third is how decisions are made. They can be quite different agencies or 
departments that look after them.129  

With Western Australia and the Commonwealth as the basis for comparison, the three distinct 
elements of the administration of the environmental impact assessment process in Victoria are 
discussed below. 

3.2.1 How the environmental impact assessment process is administered 

Western Australia 

In Western Australia, under the Environmental Protection Act 1986, the Environmental Protection 
Authority (EPA) is responsible for environmental impact assessment.130 The process is administered 
by the Office of the EPA131 (OEPA) as follows: 

• project proponents commence pre-referral discussions with the OEPA;132  
• a referral is submitted to the OEPA; 
• after receiving a referral, the OEPA determines the level of assessment; 
• the OEPA advises the proponent on its acceptance of the Environmental Scoping Document 

and proposed Scope of Works (or in some cases, the OEPA prepares the scoping document for 
the proponent);133  

• the OEPA decides on the acceptability of the environmental review document for public 
release;134 and 

• after public release, the OEPA prepares an assessment report including recommendations, 
which takes into consideration: the proponent’s assessment documentation, public submissions, 
and any recommendations from the Inquiry Panel. 135  The OEPA’s assessment report is 

                                            

129  Dr B Jenkins, Chief Executive Officer, Environment Canterbury New Zealand, Environment and Natural Resources 
Committee public hearing – Melbourne, 2 June 2010, transcript of evidence, p.237 

130  Environmental Protection Act 1986 (WA), part IV 
131  In November 2009, the Western Australian Government created a dedicated department to give the EPA greater 

independence and management of its own resources, www.epa.wa.gov.au, accessed 24 May 2010 
132  Ms M Andrews, Acting General Manager, Office of the Environmental Protection Authority Western Australia, 

Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.142 
133  Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 

p.5997 
134  ibid., p.5999 
135  Although the legislation provides for an inquiry, to date, there has never been an inquiry held in Western Australia.  

Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, correspondence 
received, 27 July 2010 
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submitted to the EPA’s Board. The board provides the final advice to the Minister for 
Environment. 

The Committee was advised that a key strength of the EPA administering the Western Australian 
environmental impact assessment system was its ‘scientific and technical approach’ to 
environmental assessment.136 As Dr Angus Morrison-Saunders, Senior Lecturer in Environmental 
Assessment, Murdoch University, Western Australia, stated: 

The EPA itself has always taken a very scientific and technical approach. It has always 
grounded its advice to the minister in science. The EPA has been a kind of environmental 
scientific body, as best it can with limited resources … it leaves the politics to the minister … at 
the decision-making stage, and that is really important.137 

The high regard for the Western Australian EPA and its central involvement in the environmental 
impact assessment process was explained to the Committee by various key stakeholders.138 The 
Committee was advised that the EPA is ‘very well respected’ by both industry and conservation 
groups.139 The Committee was also advised that confidence in the administration of the Western 
Australian environmental impact assessment process is high because the EPA acts as an 
‘environmental watchdog at the policy and assessment area’.140 Dr Bryan Jenkins, Chief Executive 
Officer of Environment Canterbury, New Zealand, and former Chief Executive of the former Western 
Australian Department of Environmental Protection, commented: 

… by having an EPA that is appointed as the environmental watchdog at the policy and 
assessment area, which is different from where you have your EPA operating, it does give 
people a lot more confidence … 141 

Commonwealth 

At the Commonwealth level, the Department of Sustainability, Environment, Water, Population and 
Communities provides advice to the Minister in relation to environmental impact assessment. That 
is, the Secretary of the Commonwealth Department is required to prepare draft recommendation 
reports in relation to the different levels of environmental assessment under the EPBC Act.142 These 
reports include recommendations on whether the action should be approved and, if approval is 
                                            

136  Dr A Morrison- Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and Natural 
Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.59 

137  ibid. 
138  For example: Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, 

Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, 
p.56; Dr A Morrison-Saunders, submission no.53, p.2; Dr B Jenkins, Chief Executive Officer, Environment 
Canterbury New Zealand, Environment and Natural Resources Committee public hearing – Melbourne, 2 June 
2010, transcript of evidence, p.237; Ms M Andrews, Acting General Manager, Office of the Environmental 
Protection Authority Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 
May 2010, transcript of evidence, p.147; Mr I Leprovost, President, Environmental Consultants Association of 
Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript 
of evidence, p.177; Associate Professor G Middle, Head, Department of Urban and Regional Planning, Curtin 
University, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of 
evidence, p.169 

139  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.59 

140  Dr B Jenkins, Chief Executive Officer, Environment Canterbury New Zealand, Environment and Natural Resources 
Committee public hearing – Melbourne, 2 June 2010, transcript of evidence, p.248 

141  ibid. 
142  See, for example, Environment Protection and Biodiversity Conservation Act 1999 (Cth), ss. 93, 95C, 100 
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recommended, any conditions that should be attached to the approval. The Minister is then required 
to take account of these reports,143 but is not required to adopt them. The department is then 
responsible for enforcement through its dedicated post-approval monitoring and auditing section. 

It should also be noted that the independent review of the EPBC Act recognised the importance of 
an agency or office in relation to environmental impact assessment which was both independent and 
expert. The review report states: ‘The Minister, and the public at large, needs to have confidence in 
the information provided about … potential risks and impacts when making decisions whether to 
approve a proposed development under the Act. The key is that this advice should come from a 
body that is both independent and expert, and is recognised as such’.144 The review notes that while 
the review had ‘received no information that would support any inference that there has been 
political interference in the provision of advice by the Department of Environment, Water, Heritage 
and the Arts to the Minister’, there was ‘a case for greater separation between the Minister and the 
body responsible for providing this type of advice’.145 The review suggested that this separation be 
achieved through the establishment of a National Environment Commissioner.146 

The review report stated: ‘The primary objective of the Commissioner should be to promote the 
adoption of environmentally sustainable practices by providing independent scrutiny, reporting and 
advice’.147 The review recommended that two of the prime functions of the Commissioner would be: 

• ‘providing independent expert advice to the Minister for the purpose of evidence-based decision-
making for environmental impact assessment and approvals processes under the Act, including 
decision-making on project assessments, strategic assessment and bioregional plans; and 

• monitoring, audit, compliance and enforcement activities under the Act’.148 

Victoria 

Machinery of government changes resulted in the planning portfolio being transferred from the 
Department of Sustainability and Environment to the Department of Planning and Community 
Development (DPCD) in 2007. The Committee received a range of views regarding the most 
suitable agency or department to administer the Environment Effects Act and manage the 
environmental impact assessment process in Victoria.  

                                            

143  Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 136(2) 
144  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 

independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.330 

145  ibid. 
146  ibid. 
147  ibid. 
148  ibid., p.333 
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In Victoria, concerns regarding dependence on the discretion of the Minister during key stages of the 
EES process, combined with the lack of significant reform to the Environment Effects Act since its 
enactment in 1978, have resulted in some dissatisfaction with the current administrative 
arrangements.149  

In Victoria, whilst the DPCD assists the Minister and proponents to ensure EES documentation is 
adequate, the Minister for Planning is responsible for significant decisions during key stages of the 
EES process. Under the EES framework, the Minister for Planning and DPCD have the following 
responsibilities: 

• proponents are encouraged to discuss a potential project referral with the DPCD;150 
• the department identifies gaps or unclear aspects in a draft referral which a proponent can 

voluntarily address before submitting a final referral to the Minister; 
• the DPCD verifies referral information with other agencies before the referral is submitted to the 

Minister; 
• the Minister determines whether the project will require an EES, no EES, or no EES with 

conditions; 
• the DPCD appoints and convenes a Technical Reference Group to provide the department and 

the proponent with advice on the preparation of an EES; 
• a time schedule for the preparation and review of the EES may be agreed on by the proponent 

and the DPCD; 
• the DPCD reviews the proponent’s draft consultation plan; 
• the DPCD prepares the draft scoping requirements, which must be endorsed by the Minister 

before public release; 
• the Minister issues the final scoping requirements setting out matters that need to be 

investigated and documented in the EES;151 
• the Minister may at any time invite and receive comments on the environmental effect of any 

works or proposed works from the public in general or from such sections of the public as are 
determined by the Minister;152 

• when a final draft of the EES is complete, the proponent submits it to the DPCD for review to 
confirm its suitability for public release. When satisfied, the DPCD briefs the Minister to authorise 
exhibition of the EES;  

                                            

149  For example, refer to: Bendigo Environment Council, submission no.4, pp.2–3; Mr J Crockett, submission no.7, 
pp.1-2; Mr N Rankine, submission no.9, p.2; Watershed Victoria, submission 10, pp.1–2; Ms P Hunt, submission 
no.13, p.1; Lawyers for Forests, submission no.14, p.1; Port Phillip Conservation Council, submission no.15, p.3; 
Swan Bay Environment Association, submission no.21, p.1; Ms K Neave, submission no.30, pp.1-2; Blue Wedges, 
submission no.31, p.2; Ms A Richards, submission no.33, p.1; Australian Conservation Foundation, submission 36, 
p.1; Save Bastion Point, submission no.43, p.1; Environment Defenders Office (Victoria) Ltd, submission no.27, p.5; 
Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission no.37, p.3; Environment Victoria, submission no.39, p.1 

150  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 
Development, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, transcript 
of evidence, p.2 

151  Victorian Government, submission no.40, p.11 
152  Environment Effects Act 1978 (Vic) s.9(2) 
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• the DPCD may (on advice from the Minister) appoint expert peer reviewers to provide advice 
during the development of critical EES studies;153 

• the Minister may appoint one or more persons to hold an inquiry into the environmental effects 
of any works or proposed works;154  

• the Minister may at any time call for a Supplementary Statement containing any additional 
information that the Minister considers necessary for the making of his or her assessment;155 and 

• once the EES process is complete, the Minister makes an assessment of the environmental 
effects of the works, which is provided to relevant decision-makers to inform their project 
approval decisions. 

The Committee was also directed to inquire into the ‘independence of environmental effects 
examination when government is the proponent’, term of reference (c). The question of who should 
administer the EIA process, the role of the Minister and independence of the EIA process when the 
government is the proponent are discussed below. 

The Committee received evidence that indicated that independent administration of the 
environmental impact assessment system would increase confidence in the system.156 For example, 
the Australian Conservation Foundation contends that ‘the EES process lacks basic accountability 
and transparency safeguards and is prone to politicisation, manipulation and inconsistent 
application’.157 As a result the Australian Conservation Foundation recommends that an ‘independent 
body’ be ‘charged with overall governance and stewardship of the environmental impact assessment 
process’.158 

The Environment Defenders Office believes that environmental impact assessment should be 
conducted by ‘an agency that has responsibility for environmental management and is staffed by 
officers who have environmental training and knowledge’.159 Transferring primary carriage of the 
environmental impact assessment process to the Environment Protection Authority Victoria was 
suggested to the Committee.160 The Environment Defenders Office stated that the current functions 
of EPA Victoria ‘correlate well with environmental impact assessment’. 161 

The role of EPA Victoria is to administer the Environment Protection Act 1970 (Vic) and its 
regulations. EPA Victoria works with other government agencies, industry and the community to 
reduce and control air and water pollution, waste and noise.162 Its role is ‘to set environmental 
standards and then to assess the environment against them, to regulate certain businesses and 
                                            

153  Department of Sustainability and Environment, June 2006, Ministerial guidelines for assessment of environmental 
effects under the Environment Effects Act 1978, 7th ed., June 2006, pp.13, 14, 21, 22; Victorian Government 
submission no.40, pp.5, 9, 11 

154  Environment Effects Act 1978 (Vic) s.9(1) with the approval of the Governor in Council 
155  ibid., s.5(1) 
156  For example, refer to: Australian Conservation Foundation, submission no.36, p.7; Environment Defenders Office 

(Victoria), submission, no.27, p.20; Watershed Victoria, submission no.10, p.8; Blue Wedges, submission no.31, 
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157  Australian Conservation Foundation, submission no.36, p.1 
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159  Environment Defenders Office (Victoria), submission no.27, p.14 
160  Environment Defenders Office (Victoria), submission no.27, p.14; Ms N Rivers, Policy and Law Reform Director, 

Environment Defenders Office (Victoria), Environment and Natural Resources Committee public hearing – 
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activities against those standards and work with organisations to achieve those’.163 Furthermore, 
EPA Victoria aims to protect ‘the quality of Victoria’s air, water and land environment’, through 
science-based studies and investigations, monitoring and auditing. 164  EPA Victoria has gained 
‘world-wide recognition’ for its ‘innovative’ environmental management and scientific expertise.165 

However, Mr Stuart McConnell, Director, Future Focus, EPA Victoria, commented that the EPA in 
Western Australia is ‘quite a different organisation from the EPA in Victoria’, describing the 
differences as follows: 

… the EPA in Victoria is the environmental regulator around pollution and waste issues, you 
might say, and those functions in WA are held within the Department of Environment. The EPA 
in WA has a specific role around environmental impact assessment which is, I suppose, 
different from what we have. They are quite different organisations.166 

The DPCD advised the Committee that the difficulty of replicating the Western Australian 
environmental impact assessment framework in Victoria relates to the way ‘environment’ is defined 
in Victoria, and the considerations of the Minister in making his or her decision.167 Mr Trevor Blake, 
Chief Environment Assessment Officer, from the department stated: 

The difficulty in comparing different Australian or other jurisdictions in any way is that the body 
that identifies state level impacts and manages processes in terms of the broad planning 
function differ a lot. For example, in Western Australia the assessment process is part of the 
EPA function basically. It is based on physical issues as opposed to a broader set of issues, 
which include social and economic issues more akin to the Minister for Planning’s suite of 
interests.168 

The Committee understands that the EIA process in Western Australia is predominantly focused 
upon managing the biophysical components of the environment, whereas the Victorian process also 
takes in the social and economic elements of sustainable development. For this reason the 
Committee believes that the EIA process in Victoria is better suited to being administered within the 
planning portfolio, where it has resided for 28 years, rather than being transferred to the EPA 
Victoria, which would require substantial reform.  

However, the Committee notes that there is significant merit in formalising the early involvement of 
the Department of Sustainability and Environment and EPA Victoria in the EIA process, to ensure 
that a robust scientific and technical approach is taken to evaluating the potential biophysical 
environmental impacts of a proposal. At present DPCD advised that in practice it may seek technical 
advice from other departments at the referral stage. 

                                            

163  Mr S McConnell, Director, Future Focus, EPA Victoria, Environment and Natural Resources Committee public 
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Accordingly, the Committee recommends: 

RECOMMENDATION 3.1 

The environmental impact assessment process continue to be administered by the Department 
of Planning and Community Development. 

 

RECOMMENDATION 3.2 

The early involvement of the Department of Sustainability and Environment and Environment 
Protection Authority Victoria in the environmental impact assessment process is formalised 
with the Department of Planning and Community Development to ensure that a robust 
scientific and technical approach is taken to evaluating the potential biophysical environmental 
impacts of a proposal. 

Some submissions flagged a greater role for the DPCD at key decision-making stages of the EIA 
process. Allocating responsibility to the department to determine whether an EIA is required, utilising 
a robust technical and risk-based approach rather than ministerial discretion, may increase 
community and industry confidence in the process. The Committee maintains the final assessment 
of environmental impacts should be the responsibility of the Minister for Planning, who is 
accountable to the Parliament and the public. 

The Environment Institute of Australia and New Zealand (EIANZ) suggested that delegating more 
decision-making responsibility to the department would also lead to time and cost efficiencies 
throughout the EIA process. EIANZ considered that significant time delays ‘are created during 
periods where Ministerial sign-off is required’:169  

A significant amount of this time is considered ‘dead’ time from the perspective of the proponent 
and consultant, while they wait for government or the Minister to review and sign off on 
documentation. This is clearly unacceptable from the point of view of process efficiency, cost 
and public accountability. This included delays associated with government ‘signing off’ on the: 

•  referral (estimated 3-4 months);  

• the scoping guidelines (1 week - 3 months); 

• authorisation to exhibit (up to 2 months); 

• public review (4-6 weeks); and 

• Minister’s final decision (up to 6 months despite the [Ministerial] Guidelines indicating this 
may only take 20 business days, ref. p 12). 

This does not include time required to present to the panel.170 
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Accordingly, the Committee recommends: 

RECOMMENDATION 3.3 

Environmental impact assessment referrals be submitted to the Department of Planning and 
Community Development.  

 

RECOMMENDATION 3.4 

The Department of Planning and Community Development determine whether proposals 
require an environmental impact assessment.  

According to the Victorian Government submission there is no difference between the environmental 
impact assessment process when the government or private industry is the proponent: 

While critical infrastructure projects such as the Victorian Desalination Project have received an 
appropriate level of resourcing to enable the timely completion of statutory processes, there is 
no difference in the approach to management of these processes for public and private sector 
projects. All projects are subject to scrutiny commensurate with the level of environmental risk 
that they are considered to present.171 

Furthermore Mr Jeff Gilmore, Executive Director, Planning Policy and Reform, DPCD, when 
responding to a question on how the environmental impact assessment process is conducted when 
the government is the proponent, advised the Committee in May 2010: 

That is always a complex issue. It is essentially in the same way that governments around the 
country do that. In our terms at an administrative level there is a project proponent within 
government, and their job is to make a referral or not as the case may be based on what they 
know about their project. With some of that, as indicated in earlier questions, there will have 
been a much more thorough consideration of alternatives and options and solutions, and that 
typically can be dealt with in a fairly straightforward and administrative way along the lines that 
has been outlined.  

For more complex projects where the need is less well articulated often the same sorts of 
requirements will apply as if they were a private proponent. I think the way that the assessment 
works is that the department continues to provide exactly the same response and exactly the 
same services to other government departments as proponents as they would to the private 
sector. 

The advice that is formulated to the minister is provided to the minister directly, not through 
other government processes. Then the minister’s judgement is made accordingly. I do not see it 
as a conflict. It is part of being in the government, part of doing business in the government, part 
of government’s responsibility to the community and to the Parliament.172 

                                            

171 Victorian Government, submission no.40, p.14 
172  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 

Development, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, transcript 
of evidence, p.8  



Inquiry into the Environment Effects Statement Process in Victoria 

Page 42 

In June 2010, Mr Gilmore reiterated DPCD’s position in relation to independence and the 
environmental impact assessment process when the government is the proponent: 

I have worked, as I said, under a number of different models trying to overcome the issue that 
you raise. It happens at all tiers of government, not just state government. Local government 
can be accused of the same thing. It sits in judgement about planning issues for projects that it 
undertakes. I do not see that there is a huge notion that that system is broken ...173 

The issue of independence when the government is the proponent was also canvassed in the 
Independent Review of the Environment Protection and Biodiversity Conservation Act. The review 
stated: 

A range of submissions generally supported bilateral agreements, but argued they should not 
be used to assess state government affiliated projects. The essence of the argument was that a 
state agency assessing a state government project may be prone to bias, may understate the 
environmental impacts of a project, overstate the effects of mitigations, offsets and conditions, 
and be insensitive to public comments… To address the apprehension of bias in these 
assessments, it is recommended that these projects be assessed by public inquiry or joint-
panels involving Commonwealth and state representatives.174  

The recent Victorian Competition and Efficiency Commission review did not address the issue of the 
government as proponent and independence in the environmental impact assessment process. The 
2002 Environment Assessment Review recommended that an Independent Process Director be 
appointed for some environmental impact assessment processes at the completion of the screening 
stage to ensure the process is carried out in a manner that is fair and equitable to all parties. This 
recommendation was made in response to: 

… the desire expressed in submissions from proponents, the public and other key stakeholders 
for greater confidence in the conduct of the assessment process in a manner that is equitable to 
all parties. There is a view held by some submitters that the Department of Infrastructure [which 
had primary carriage of the EES process in 2002] cannot hold this position, based on the fact 
that the department is in some instances also the proponent of a project that requires 
assessment, although the proponent would be a different division of the department from that 
which is charged with overviewing the environment assessment.175 

The role of the Independent Process Director recommended by the Environment Assessment 
Review is quite limited in the Committee’s view as it would be restricted to the environmental impact 
assessment process from the screening to the public exhibition stage only and unnecessarily add an 
additional layer of bureaucracy to the EIA process. 
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The evidence the Committee received outlined ongoing concerns about the actual or perceived 
conflict of interest when the DPCD administers the process for government projects that are 
undergoing environmental impact assessment.176 Coffey Environments was most forthright on this 
matter: 

The inquiry is asking the right questions. Of these, Question (c) is the one that goes to the major 
problem and it provides its own answer; of course there can be no ‘independence of the EES 
examination when the government is the proponent’. This conflict of interest only applies to one 
type of project but it is bringing the system into question for all projects.177 

Coffey Environments suggested that this problem ‘can be remedied by little more than a better 
understanding of what an EES really is and the exercise of already existing ministerial discretion to 
exclude projects, for which an EES is not suited’.178 This will be discussed further in chapter seven.  

Concerns were raised about government projects179 not being subject to the same level of scrutiny 
that would ordinarily be applied to private industry projects. The Victorian Planning and 
Environmental Law Association provided the following examples to highlight this issue:  

• a special Act of Parliament facilitating the Commonwealth Games Village; 
• HRL Dual Gas demonstration project (no requirement for an EES); and 
• Port of Melbourne Channel Deepening Project (Part 2) - the terms of reference prohibited cross 

examination.180 

The Environment Defenders Office described ‘the conflict of interest that arises when the 
government is the proponent’ as one of the ‘fundamental problems with the current environment 
assessment process’: 

A look at recent matters that have been referred to the Minister for Planning for a decision on 
whether an EES is required shows that increasingly large projects are either government 
sponsored or often public private partnerships. Examples include the desalination plant, the 
north-south pipeline and the Frankston bypass. These projects – large and likely to have the 
significant impacts on the environment – were all strongly backed by the government, yet it was 
the government as proponent who was also deciding whether or not the projects needed an 
EES and how the process would proceed. This lack of independence seriously undermines 
good decision-making and is a matter of great community concern.181 

The Committee found that the concerns raised during the Environment Assessment Review - 
conducted nine years ago - regarding actual or perceived conflicts of interest when the government 
is the proponent, remain today. The Committee believes that the credibility and ultimately the 
effectiveness of the EIA process, whether the government is the proponent or not, would be 

                                            

176  For example refer to Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 
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considerably strengthened with the adoption of the checks and balances in the process, 
recommended in this report, including: 

• the legislation being revised to state that the primary object of EIA is to protect the environment 
(recommendation 3.7); 

• any person having the power to refer a project (recommendation 4.2); 
• appeals mechanisms - whether to assess a project or not and the level of assessment 

(recommendations 4.3 and 7.5); 
• clear legislative triggers for EIA referral (recommendation 4.4); 
• statutory time frames for key stages of the EIA process (recommendations 6.4, 7.7, 7.12, 8.3); 
• DPCD appointment of experts to peer review EIA documentation (recommendation 6.6); 
• opportunities for public participation defined in the EIA legislation (recommendation 7.1); 
• EIA documentation being made less technical and more accessible to the community 

(recommendation 7.6); 
• greater transparency arising from stipulated public notification and exhibition periods 

(recommendations 7.3, 7.7); 
• timely release of inquiry reports and Minister’s approval decisions with legally binding conditions 

(recommendations 7.12, 8.3); and 
• strengthened monitoring, auditing, enforcement and evaluation arrangements 

(recommendations 9.1, 9.2, 9.3, 9.4, 9.5, 9.6, 9.7). 

Resources for administering environmental impact assessment 

In order to ensure thorough, robust assessments are conducted, the Committee noted that the 
DPCD needs to be adequately resourced. The Construction Material Processors Association 
identified that a current weakness of the EES process relates to the under-resourcing of agencies 
and a turnover of competent staff.182 It advised the Committee that ‘delayed or poor decisions are 
often made due to this lack of resources’.183 

According to advice the Committee received from the Office of the EPA in Western Australia, the 
budget for the environmental impact assessment and compliance division of the EPA is 
approximately $5.4 million per annum.184  
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In comparison, the total 2009-10 salary and operating budget for the Victorian DPCD team 
administering the Environment Effects Act was in the order of $850,000, not including the costs of 
inquiries.185  

Associate Professor Ian Thomas, Discipline Head of Environment and Planning at RMIT, advised 
the Committee: 

In terms of the direct costs to the Victorian Government for running the EES process, this has 
been done on the cheap for years. If we look at the extent of economic activity, and the related 
number and range of project proposals, the departmental resources expended to assess 
environmental impacts will be tiny.186 

In regards to human resources, the Western Australian Office of the EPA advised the Committee 
that there are approximately 50 staff ‘doing project assessments,’ working on projects that are 
undergoing environmental impact assessment.187 Within ‘that team there are some specialists that 
support the EIA process’, such as marine and terrestrial specialists.188 

In comparison, the DPCD advised the Committee that there are currently nine core staff working 
specifically on EESs and the administration of other accredited processes, such as the 
commonwealth process under the EPBC Act.189 This core staff are supported by regional offices of 
the department, as well as experts from other departments as necessary, or consultants.190 Mr Jeff 
Gilmore, Executive Director, Planning Policy and Reform, DPCD, stated: 

                                            

185  Department of Planning and Community Development, correspondence received, 26 July 2010. The Committee 
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As you can appreciate, the workload is quite variable — major projects coming through with 
short time frames. A lot of investment in people has to be brought in, whether we bring in those 
people from within the department or use experts from other departments. Obviously we can 
also bring in consultants. The department obviously has a commitment to providing the requisite 
number of resources, and currently we are going through a planning process to identify both the 
projects and the resourcing needed over the next three or four years. 

The ability to access resources from other departments to support particular parts of the 
process is also recognised — in a sense, them paying for the services they get. There is a 
whole range of those things, but internally within DPCD there is a recognition that there needs 
to be a core, stable and professional workforce that understands the process, and then we need 
to have identified those resources in advance so we can have them on board when a project is 
under way rather than waiting until a project hits our front door before we start employing 
people.191 

The Committee is of the view that the agency administering Victoria’s environmental impact 
assessment process should be adequately resourced in order to administer the process effectively. 

Accordingly, the Committee recommends that: 

RECOMMENDATION 3.5 

The Department of Planning and Community Development be adequately resourced to 
manage the environmental impact assessment process. 

3.2.2 How advice is provided 

In Western Australia, once the environmental impact assessment is completed by the Office of the 
EPA, it is presented to the independent EPA Board who submits the final advice to the Minister for 
Environment. 192  The Board comprises five members appointed by the Governor on the 
recommendation of the Minister.193 The Environment Protection Act 1986 (WA) provides for the 
independence of the authority, which states: ‘subject to the Act, neither the Authority nor the 
Chairman, shall be subject to the direction of the Minister’.194 The EPA Board’s advice is published 
on the EPA’s website within four days of being presented to the Minister.195 This means that the 
EPA’s advice and recommendations are publicly available before the Minister makes a decision.196  
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Mr Ian Leprovost, a Western Australian practising consultant, and former EPA Board Member, 
advised the Committee that the independence of the Board is ‘seen as the greatest strength of the 
EPA’ and was ‘something which very few jurisdictions anywhere around the world have’.197  

Dr Bryan Jenkins, Chief Executive Officer of Environment Canterbury, New Zealand, advised the 
Committee that the independence of the EPA Board results in a higher level of public confidence in 
the environmental impact assessment process: 

Having that independent group — they are appointed by government, so they are not totally 
hands off, but they are at that one-step removed — has certainly enhanced public confidence in 
the environmental assessment process in Western Australia, more so than in most of the other 
states, and I have worked as a consultant in most of the states in Australia.198 

The Committee received evidence that the level of confidence in environmental impact assessment 
outcomes and the independence of the EPA in Western Australia is generally high. Ms Michelle 
Andrews, Acting General Manager, Office of the EPA, advised the Committee: 

I think the process we have in this state has worked well. Any question around the 
independence of the board, how it has operated and the process for appointing it has not been 
an issue that has dominated concerns with any of the parties, whether it is the environmental 
non-government organisations or industry. It has broadly been one that people accept, support 
and feel confident about.199 

I do not need to explain that from the community and the environmental NGOs point of view the 
independence of the EPA is paramount. They will defend that in any sort of way. They see the 
importance of not only the way in which the board operates — the independence of the 
members … the publishing of the EPA’s advice is seen… as a very critical aspect of the 
independence of the EPA.200 

The Conservation Council of Western Australia advised the Committee that ‘from the public interest 
perspective, the most important element of our Environmental Protection Act is the fact that an 
independent authority gives transparent advice to a Minister’. 201  WWF also described the 
independence of the EPA as a key strength of Western Australia’s environmental impact 
assessment system: 

An independent and adequately resourced body like the EPA is very important as well so that 
advice can be provided publicly and in an unfettered manner to government so the community 
can see what the advice is and then can make a judgement according to their assessment of 
that advice. That is an absolute fundamental and something that is very important in Western 
Australia.202 
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The independence of advice given by the Western Australian EPA Board was noted by the 
Environment Defenders Office: 

…it is one of the benefits of the fact that in WA assessments are done by the EPA, which in WA 
is actually a statutory board. There is an EPA chair, who is a statutory person, and then a 
statutory board with support from the department, but no political influence and no ability for a 
minister to direct how that board operates. Even though at the end the minister will make a 
decision and the minister will factor-in social, economic and all other considerations, which is 
really appropriate at that stage, the community at least knows that the assessment was a 
thorough assessment by an independent body. The assessment itself is not questioned as 
much … 203 

The Committee was advised by a range of stakeholders that the Minister rarely makes a decision 
that is contrary to the Western Australian EPA’s advice. Dr Jenkins commented that ‘it is usually a 
brave minister who will go against an EPA recommendation’.204 The Office of the EPA confirmed that 
over the past five years, the Minister has only twice made an approval decision contrary to the EPA’s 
approval advice. 205  These were the Gorgon Gas Development project (the EPA recommended 
against approval while the government approved the project) and South West Yarragadee Water 
Resource Development (the EPA recommended highly conditional approval and the government 
refused approval). This represents less than one per cent of assessed projects over that period.206  

Inquiry panel process 

In Victoria, there is provision under the Environment Effects Act for the Minister to appoint one or 
more persons with expertise to conduct an inquiry into the environmental effects of any works to 
which the Act applies, however, it is not mandatory.207 It is common practice for an inquiry to take the 
form of a formal hearing in which stakeholders present a submission to a Planning Panel selected by 
the Minister for Planning. An inquiry provides an investigation of the key issues, identified from both 
the EES document and public submissions, for the Minister to consider in his or her assessment 
report.  

Concern was expressed to the Committee regarding ministerial discretion in the inquiry process. The 
following issues were raised: 

• the Minister appoints the members from Planning Panels Victoria for the inquiry;208  
• the Minister determines the inquiry’s terms of reference, which means that issues can be 

excluded from the inquiry’s consideration. 209  For example, just as the 2003 EES into the 
Hazelwood Extension Project was limited to the greenhouse gas emissions resulting directly 
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from the coal mining and explicitly excluded emissions resulting from the combustion of that coal 
in the Hazelwood power plant, so did the terms of reference for the 2004 inquiry which saw the 
panel instructed ‘not to consider matters relating to greenhouse emissions from the Hazelwood 
Power Station’;210 

• the Minister determines the length of time for the inquiry, whether the public can participate211 
and whether witnesses can be cross-examined. This was a concern for community groups in the 
Channel Deepening Project Supplementary EES in 2007, during which the Minister prohibited 
cross-examination of witnesses and hearing days were ‘limited’.212 In its inquiry report, the panel 
stated that the prohibition on cross-examination ‘did not overly assist the inquiry’ as it was 
‘cumbersome and less than helpful to have questions in writing only’ and ‘on some occasions, 
responses were unable to be fully explored’. The panel also stated: 

The opportunity to have open cross examination generally enhances the overall process and 
usually results in key issues being explored fully. The inquiry does not encourage the use of this 
practice in the future, but notes that the lack of open and rigorous cross examination ensured a 
shorter time frame for the hearing process.213  

• the inquiry’s advice and recommendations are not binding on the Minister, which was a concern 
for the community in the Bastion Point Boat Ramp project assessment process in 2009, in which 
the Minister’s assessment was contrary to the recommendations presented in the inquiry 
report;214 and 

• there are no statutory time frames for release of the inquiry report.215 For example, the Bastion 
Point Boat Ramp project inquiry report was released in June 2009, the same day as the 
Minister’s assessment. This was eight months after the inquiry submitted its report to the 
Minister.216 

Evidence was also provided to the Committee regarding public participation during inquiries, which 
will be discussed further in chapter seven.  

The Committee believes that the inquiry process is an important component of the environmental 
impact assessment framework in Victoria, and there is scope to enhance transparency and increase 
stakeholder confidence in the inquiry panel’s advice. The Committee therefore recommends that the 
DPCD issue the terms of reference for inquiries. Inquiry reports should also be made publicly 
available within ten business days of the Minister receiving the inquiry panel’s report. These 
recommendations will be discussed further in chapter seven. 
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3.2.3 How decisions are made 

Currently in Victoria, after considering the EES, public submissions and the inquiry report, the 
Minister for Planning makes an assessment of the environmental effects of a project. The Minister’s 
assessment report is provided to statutory decision-makers to consider, however the 
recommendations are not binding on decision-makers. 217  Concerns regarding the absence of a 
binding approval decision by the Minister for Planning at the conclusion of the environmental impact 
assessment process were expressed to the Committee in some submissions 218  and will be 
discussed in chapter eight.  

In Western Australia, after receiving the EPA Board’s advice, the Minister for Environment makes 
the final assessment decision on an environmental impact assessment. There is a two-week period 
where the EPA’s report and recommendations can be appealed to the Appeals Convenor219 by any 
person. During the final approval stage, the Minister for Environment takes into account social, 
economic and any other relevant considerations.  

Ministerial responsibility for the assessment of environmental impacts was discussed in several 
submissions. The Committee received evidence favouring environmental impact assessment being 
the responsibility of the Minister for Environment, rather than the Minister for Planning. 220  The 
Environment Defenders Office advised the Committee: 

Decisions relating to the environmental impacts of proposals are environmental decisions and 
not planning decisions and thus should be governed by the Minister for Environment, not the 
Minister for Planning.221  

Hume City Council considered that it did not make a difference which Minister completed the 
assessment as long as the advice being provided to the Minister was robust. Mr Nick Walker, 
Manager – Sustainable Environment, Hume City Council, observed: 

… given that it is an environmental effects statement, it would seem that the environment 
minister should be the minister responsible. However, so long as the minister making the 
decision is getting all the right advice that he needs to have, I am not sure it makes a huge 
difference, and in some ways, having the planning minister involved in this process — I mean, 
our submission is from a planning point of view, for the most part — there is a lot of benefit in 
doing that, having an understanding of those processes ...222 
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The Australian Conservation Foundation suggested that responsibility for environmental impact 
assessment remain with the most appropriate Minister, in ‘a portfolio that has a responsibility for 
environmental outcomes’, however the Minister’s assessment should be transparent and informed 
by independent advice:  

… I have two recommendations: one is that responsibility for oversight of the environmental 
impact assessment should sit with the most appropriate portfolio, thereby achieving some 
measure of independence; the second is to introduce independent advisory bodies in the 
process to make the process more transparent and make sure that the minister is getting 
independent advice.223 

The Committee is of the view that the final assessment of environmental impacts should be the 
responsibility of a Minister, who is accountable to the Parliament and the public. The Committee 
believes that the Minister’s assessment should be informed by the advice of an inquiry panel and the 
advice of the DPCD. The Committee considers the Minister for Planning to be the most appropriate 
person to retain responsibility for its administration. In the Victorian context, and under the accepted 
definition of ‘environment’, this portfolio encompasses the social and economic impacts of proposals 
balanced with the biophysical implications of any development. 

3.3 Statement of purpose and objectives 
The Australian Conservation Foundation advised the Committee that ‘unusually for a key piece of 
legislation regulating major infrastructure projects, the Environment Effects Act contains no explicit 
overarching objectives or purposes’.224 

The need for a set of clearly identifiable objectives for the Environment Effects Act was supported in 
the Environment Assessment Review in 2002.225 However, objectives were not incorporated into the 
Act when it was amended in 2005. Rather, the government revised the ministerial guidelines 
accordingly in 2006. The guidelines state that ‘the general objective of the assessment process is to 
provide for the transparent, integrated and timely assessment of the environmental effects of 
projects capable of having a significant effect on the environment’.226 A series of specific objectives 
are also set out in the ministerial guidelines. The objectives emphasise the need for: 

• transparency in the process of assessment in the context of applicable legislation and policy 
including the principles and objectives of ecologically sustainable development; 

• timely and integrated assessments; 
• proponents being held accountable for investigating potential environmental and related effects 

of proposed projects and for implementing the effective environmental management measures; 
• public access to information as well as fair opportunities for participation in assessment 

processes; and 
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• providing a basis for monitoring and evaluating the effects of works to inform environmental 
management of the works and improve environmental knowledge.227 

A definition of ecologically sustainable development consistent with the National Strategy for 
Ecologically Sustainable Development is included in the ministerial guidelines: ‘development that 
improves the total quality of life, both now and in the future, in a way that maintains the ecological 
processes on which life depends’.228 The objectives of ecologically sustainable development and 
guiding principles are also set out in the ministerial guidelines. 

However, including environmental impact assessment objectives in non-binding guidelines, rather 
than in the legislation, was a concern for some stakeholders, and results in uncertainty for 
proponents and the community and a lack of transparency for assessments completed under the 
Act.229 As the Environment Defenders Office stated: 

… the inclusion of up-to-date objectives in the [Environment Effects] Act will provide a clear and 
transparent framework for decision-making under the Act and for the development and 
implementation of subordinate legislation and other instruments such as guidelines.230 

Environmental impact assessment has been considered a key technique for incorporating concepts 
central to the achievement of sustainable development, such as the precautionary principle, into 
decision-making, because the purpose of the environmental impact assessment is to mitigate 
environmental threats or abandon environmentally unacceptable actions.231 

The Committee was also advised by Professor Lee Godden and Associate Professor Jacqueline 
Peel from the University of Melbourne that the principles of ecologically sustainable development 
have broad support within international law and inform much environmental legislation within 
Australia.232 The precautionary principle is increasingly referenced in environmental and planning 
legislation and regulations across Australia. For example, Victoria’s Environment Protection Act 
1970 contains legislated principles of environment protection and ecologically sustainable 
development. The purpose of the Environment Protection Act 1970 is ‘to create a legislative 
framework for the protection of the environment in Victoria having regard to the principles of 
environment protection’,233 which include the precautionary principle234 and the principle of integration 
of economic, social and environmental considerations.235 Importantly, the Environment Protection Act 
also states that ‘regard should be given’ to these principles of environment protection in 
administration of the Act.236 
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Similarly, the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (‘EPBC Act’) 
aims ‘to promote ecologically sustainable development through the conservation and ecologically 
sustainable use of natural resources’.237 The EPBC Act also outlines the principles of ecologically 
sustainable development, which includes the precautionary principle.238 

In Western Australia, environmental impact assessment is conducted under Part IV of the 
Environmental Protection Act 1986 (WA), which has clearly defined objectives and principles, 
including the precautionary principle, outlined in the legislation. The Act states: ‘the object of this Act 
is to protect the environment of the state, having regard to the following principles: the precautionary 
principle, the principle of intergenerational equity, the principle of the conservation of biological 
diversity and ecological integrity, principles relating to improved valuation, pricing and incentive 
mechanisms, [for example, ‘Environmental factors should be included in the valuation of assets and 
services’ and ‘the polluter pays principle’], and the principle of waste minimisation’.239 

The Committee notes that, in Victoria, advisory committees established under the Planning and 
Environment Act, and inquiries appointed under the Environment Effects Act, routinely consider the 
precautionary principle in inquiry reports.240 However, an inquiry’s recommendations are not binding 
on the Minister. Therefore, the Committee has concerns regarding the absence of the precautionary 
principle in the Environment Effects Act and notes there are several benefits to including it in the 
legislation, such as increased certainty for the consistent application of the principle in the 
environmental impact assessment process and application of best practice principles. 

Whilst the ministerial guidelines reflect the concept of ecologically sustainable development, they do 
not provide clear guidance on how ecologically sustainable development can be applied in the 
environmental impact assessment process.241 For example, in the EPBC Act, the precautionary 
principle is established as a mandatory consideration for decision-makers.242 Furthermore, under the 
Environment Protection Act, the precautionary principle is one of the principles of environment 
protection to which ‘regard should be given’ in administering the legislation.243 

In its submission to the Committee, the Environment Defenders Office Victoria stated that:  

It is particularly imperative for the legislation to expressly provide that the principles of 
ecologically sustainable development underpin the environment assessment process in Victoria. 
ESD should be the framework within which environment assessment decisions are made. 
Accordingly, legislation should provide that all decisions made under the Environment Effects 
Act … be consistent with ESD principles.244 
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The International Association for Impact Assessment’s (IAIA) ‘Principles of Environmental Impact 
Assessment Best Practice’ guidelines supports the EIA objective to: ‘promote development that is 
sustainable’.245 However, bridging the potentially competing interests of economic development and 
environmental sustainability is not easy. 246  Accordingly, the IAIA guidelines endorse the basic 
principle that environmental impact assessment be ‘credible’, which means that ‘the process should 
be carried out with professionalism, rigour, fairness, objectivity, impartiality and balance’.247  

In this context, the Victorian Planning and Environmental Law Association state that it is ‘critically 
important that the Act identify the way in which social, environmental and economic considerations 
are to be taken into account in decision-making’. 248 The Environment Assessment Review also 
supported guidance for the Minister’s assessment regarding how his or her assessment applied and 
balanced sustainability principles.249 This will be discussed further in chapter eight. 

Mr Jeff Gilmore, Executive Director, Planning Policy and Reform, from the DPCD stated at a public 
hearing: 

In January 2010 the government released its response to the Victorian Competition and 
Efficiency Commission’s report on environmental regulation. Key actions include changes to the 
Environment Effects Act or the ministerial guidelines to clarify the objectives of the assessment 
process under that Act…250 

Mr Trevor Blake, Chief Environment Assessment Officer at the DPCD, further advised the 
Committee that: 

The government has also announced an intent to amend the Act and/or the guidelines – some 
combination of that – to introduce objectives under the Act.251 

The Committee notes that the Independent Review of the Environment Protection and Biodiversity 
Conservation Act grappled with similar issues. The review highlighted the difficulties associated with 
implementing guiding principles including ecologically sustainable development: 

Using ESD principles as guiding principles for the Act poses significant challenges. For 
example, it is difficult to determine how the principles can be operationalised at the individual 
decision level, particularly when attempting to consider inter-generational equity and other 
long-term environmental, social and economic considerations. Defining success in achieving 
ESD, given the inherent ambiguity of the ESD principles is another challenge … 
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An inherent tension arises from weighing the competing principles of ESD. Decision-making 
outcomes will often differ depending on the proportionate weighting afforded to environmental, 
social or economic considerations in each case. As much of the decision-making under the Act 
involves weighting of these considerations and value judgements, a high degree of 
transparency is needed if the public and proponents are to have trust in the system.252 

The review recommended that the federal legislation confirm ecologically sustainable development 
principles as the overarching principles underpinning decision-making under the Act; and emphasise 
that environmental considerations are to be considered first when making decisions under the Act, 
that is, decision-making should integrate long-term and short-term environmental, social, economic 
and equitable considerations effectively. 

The Committee believes that the Victorian Act would be considerably strengthened with the 
implementation of such recommendations. The principles of ecologically sustainable development 
should be defined in the legislation, and be the guiding principles for administrating the Act.253  

Accordingly, the Committee recommends that: 

RECOMMENDATION 3.6 

The environmental impact assessment legislation be amended to:  
(a) confirm ecologically sustainable development (ESD) principles as the overarching 

principles underpinning decision-making under the Act; and 
(b) emphasise that environmental matters are to be considered first when making decisions 

under the Act – decision-making should integrate long-term and short-term environmental, 
social, economic and equitable considerations effectively. 

3.4 Definitions 
In order to ensure that there is no ambiguity, the inclusion of definitions are essential to the 
understanding of the environmental impact assessment framework.  
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3.4.1 Definition of ‘environment’ 

‘Environment’ is not defined in the Environment Effects Act. It is however defined in the ministerial 
guidelines as including: ‘the physical, biological, heritage, cultural, social, health, safety and 
economic aspects of human surroundings, including the wider ecological and physical systems 
within which humans live’.254 The Committee is satisfied with the definition of environment contained 
in the ministerial guidelines. However, the Committee was advised that the definition should be 
included in the legislation.255 

The absence of a legally-binding definition of ‘environment’ was a matter discussed in the 2010 
Supreme Court challenge by Friends of Mallacoota versus the Minister for Planning and the Minister 
for Environment and Climate Change, in relation to the EES of a boat ramp at Bastion Point, 
Mallacoota.256 In his judgement, Justice Osborn commented on the absence of a legislated definition 
of ‘environment’;257 and whilst he noted that the inclusion of a definition in the ministerial guidelines 
(‘a subordinate instrument’) cannot alter the scope of the Act, the ‘longstanding implementation of 
the Act has nevertheless taken a broader rather than a narrower view of its ambit’.258 Justice Osborn 
explained that the choice not to define ‘environment’ in the Environment Effects Act should be 
understood as one ‘which embraced a flexible concept facilitating the assessment of potential harm 
to the environment in a broad sense’.259 Justice Osborn explained in his judgement that a broader 
understanding of environment increases ‘potential utility of the Act’ and assesses impacts that may 
not be assessed under other legislation.260 

The Committee believes that a legislated definition of environment would contribute to a more 
transparent environmental impact assessment framework in Victoria. As the term ‘environment’ 
encompasses such a wide range of elements – physical, social and economic – it is important that 
the stakeholders involved have a clear and unambiguous definition with which to contextualise what 
is being considered by the environmental impact assessment, and ultimately decided by the 
Minister.  

                                            

254  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.2 

255  In its submission, the Victorian Planning and Environmental Law Association highlighted the absence of a legislated 
definition of ‘environment’ and it supported the Environment Assessment Review’s recommendation that the Act be 
amended to include a definition of ‘environment’; Ms J Forsyth, barrister and representative, Victorian Planning and 
Environmental Law Association; Environment and Natural Resources Committee public hearing – Melbourne, 7 
June 2010, transcript of evidence, p.298; Victorian Planning and Environmental Law Association, submission no.55, 
pp.4–5. Absence of a legislated definition was also a concern for the Glen Eira Environment Group, submission 
no.12, p.5 and Environment Defenders Office (Victoria), submission no.27, p.8 

256  Friends of Mallacoota Inc v Minister of Planning & Minister for Environment and Climate Change [2010], VSC 222 
(27 May 2010) 

257  ibid., para.79 
258  ibid. 
259  ‘As evidenced in the Act’s second reading speech to Parliament which ‘confirms the intent to adopt a “flexible 

approach”. Victoria, Second Reading Speech Environmental Effects Bill, Legislative Assembly, 5 April 1978, 1018–
1021, 1018 (Mr Borthwick) in Friends of Mallacoota Inc v Minister of Planning & Minister for Environment and 
Climate Change [2010], VSC 222 (27 May 2010) [66] 

260  Friends of Mallacoota Inc v Minister of Planning & Minister for Environment and Climate Change [2010], VSC 222 
(27 May 2010) [76] 



Chapter 3:  Operating framework 

Page 57 

The Committee is of the view that the definition of ‘environment’ should be considered broadly in 
environmental impact assessment legislation, with consideration of all relevant impacts. This would 
contribute to uniform assessment of the environmental, social and economic impacts of a proposal, 
within the EIA process. 

Accordingly, the Committee recommends that the objects of the Act should be drafted in line with the 
recommendations of the Independent Review of the Environment Protection and Biodiversity 
Conservation Act.261 

RECOMMENDATION 3.7 

The objects of the Victorian environmental impact assessment legislation be revised to state: 

(a) the primary object of the Act is to protect the environment; 
(b) the primary object is to be achieved by applying the principles of ecologically sustainable 

development as stated in the Act; and 
(c) the Minister for Planning and all agencies and persons involved in the administration of 

the Act must have regard to, and seek to further, the primary object of this Act.  

3.4.2 Definition of ‘significant effect’ 

The Environment Effects Act does not contain a definition of ‘significant effect’. The ministerial 
guidelines include some examples of what might constitute a significant effect on the environment, 
however these are neither comprehensive, nor legally binding.262 The Committee was advised that 
this can create uncertainty for proponents and the community regarding which projects should be 
referred and assessed. This issue will be discussed further in chapter four. 

3.4.3 Public and private works 

The Environment Effects Act applies to projects that are declared by the Minister for Planning to be 
‘public works’.263 Historically, this reflects a time when most public works were excluded from control 
under the then Town and Country Planning Act 1961. 264  However, when the Planning and 
Environment Act was enacted in 1987, most public works became subject to planning control under 
this Act.265 
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Section three of the Environment Effects Act refers to ‘works to which this Act applies’.266 However 
section three does not specifically refer to private works. The Committee has received evidence that 
indicates that the Act’s reference to public works is confusing267 and ambiguous.268 The Mornington 
Peninsula Shire advised the Committee that: 

… it would also be appropriate to remove the ambiguity regarding the scope of the Act. 
Section 3, which explicitly defines the works to which the Act applies, refers only to public 
works, whereas section 8 provides for referrals of any (private) works which may have a 
significant environment impact where a decision under any Act is required. Section 3 should be 
clarified to clearly indicate the application of the Act to private works proposals.269 

The Committee believes that, in order to remove uncertainty and ambiguity, the scope of works to 
which the Act applies should be clearly stated in the legislation. Accordingly, the Committee 
recommends that the environmental impact assessment legislation be amended to clearly indicate 
its application to both public and private works. 

RECOMMENDATION 3.8 

The environmental impact assessment legislation be amended to state that it is applicable to 
both public and private works. 

 

                                            

266  Environment Effects Act 1978 (Vic) s.3(1) 
267  Mr J Crockett, submission no.7, p.7 
268  Mornington Peninsula Shire, submission no.56, p.2 
269  ibid. 
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Chapter 4: Referral process 
Key findings 

4.1  Pre-referral discussions between proponents and government departments are 
encouraged but according to the Victorian Competition and Efficiency Commission 
Report, are not being routinely conducted. The benefits of pre-referral discussions are 
well understood and allow protection of the environment to be considered early in the 
proponent’s planning process. The importance of such discussions should be emphasised 
in the ministerial guidelines for assessment of environmental effects.  

4.2  The limitations associated with any person not being able to refer projects for 
environmental impact assessment were highlighted in some submissions to the inquiry. 

4.3  The introduction of the right of any person to refer or appeal a decision whether a project 
should be assessed, would considerably strengthen the Victorian environmental impact 
assessment framework. Currently, any person has such rights in Western Australia with 
the time limit for lodging an appeal, format of appeal, process for investigating an appeal, 
time to determine the appeal and possible outcomes stipulated. 

4.4  The referral criteria which ‘might’ trigger an environmental effects statement in Victoria 
have been widely criticised by proponents, the non-government sector, academics and 
community groups. There is uncertainty regarding the obligation for proponents and 
decision-makers to refer proposed projects, including the types of proposals, required to 
be referred to the Minister. Some witnesses identified the dependence on the Minister’s 
discretion rather than transparent criteria set out in legislation, as a significant weakness 
of the current framework.  

4.5  The guidance provided to decision-makers, proponents and the community as to how the 
critical term ‘significant effect’ should be interpreted is very limited. This is in contrast to 
both the federal and Western Australian environmental impact assessment framework 
documentation which includes detailed guidance on what constitutes a significant impact 
on the environment as well as penalties for non-referral or environmental harm clauses.  
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… in practical terms the ability to provide conditions on approvals to avoid an EES having to be 
done is one of those changes that came about after the [Department of Infrastructure 
Environment Assessment Review] review that took place in the early 2000s. That has provided 
an administrative ability to ease the burden on environmental effects particularly when a fair bit 
was known about those environmental effects … I think there is an administrative recognition 
that not all projects need to have an EES, that you can identify those that will need EESs – 
typically there are a fairly standard range of effects created by construction and movement of 
vehicles and so forth …270 

– Mr Jeff Gilmore, Executive Director, Planning Policy and Reform, 
Department of Planning and Community Development 

Very few projects trigger the EES process in Victoria, unlike many other states and countries 
e.g. New South Wales and the United Kingdom. This is of concern to the Environment Institute 
of Australia and New Zealand. Other regulatory processes that cover these developments, such 
as the Planning and Environment Act 1987 … or the Environment Protection Act 1970 … don’t 
necessarily provide the appropriate scope for a comprehensive environmental assessment due 
to their restricted scope …271 

– Environment Institute of Australia and New Zealand 

4.1 Introduction 
Under the current Victorian ministerial guidelines, referral involves either a proponent or a 
decision-maker completing a referral form and sending it to the Minister for Planning with supporting 
documentation. The details of the proponents, a description of the project and its location are 
required. The potentially significant environmental effects of the project must also be set out. 
Information is required on native vegetation, flora and fauna; water environments; landscape and 
soils; social environments; energy, wastes and greenhouse gas emissions and other environmental 
issues.  

This chapter focuses on three aspects of the referral stage – pre-referral discussions, the power to 
refer a project and triggers for referral. The chapter addresses, in part, term of reference a) which 
required the Committee to investigate ‘any weaknesses in the current system including poor 
environmental outcomes, excessive costs and unnecessary delays encountered through the process 
and its mechanisms’ and d) ‘how better environmental outcomes can be achieved more quickly and 
predictably and with a reduction in unnecessary costs’ (added emphasis). 

                                            

270  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 
Development, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, transcript 
of evidence, pp.6–7 

271  Environment Institute of Australia and New Zealand, submission no. 42, p.2 
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4.2 Pre-referral discussions 
According to advice the Committee received from the Department of Planning and Community 
Development (DPCD), ‘Proponents are strongly encouraged to liaise with DPCD to discuss the need 
for a referral, the elements of a project that should be included, the issues that may be relevant and 
the level of documentation that may be appropriate’.272 Pre-referral liaison was identified by DPCD at 
a Committee hearing as the first step of the environment effects statement (EES) process, as 
illustrated in figure 4.1. 

Figure 4.1 Process overview 

 

Source: Department of Planning and Community Development, Environment and Natural Resources Committee public hearing – 
Melbourne, 3 May 2010 

                                            

272  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 
Development, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, transcript 
of evidence, p.2 
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The ministerial guidelines do not address the issue of pre-referral discussion. 273  Both the 
Environment Assessment Review Advisory Committee (2002)274 and the Victorian Competition and 
Efficiency Commission (VCEC) made recommendations in relation to this matter. According to the 
VCEC: 

Pre-referral discussions were viewed by some participants as useful for identifying critical 
issues and setting the expectations of proponents and agencies. However input from 
participants suggests that such discussions are not happening systematically, resulting in 
uncertainty about the scope and possible duration of EESs, particularly for those proponents 
who are unfamiliar with the Victorian process.275 

This is in contrast to the advice provided by the DPCD that, since the June 2006 reforms, a very high 
proportion of the proponents that referred projects under the Act have engaged in pre-referral 
discussions - only about five referrals from a total of 64 in this period have been received without 
pre-referral engagement.276 

The new mechanism by which the department will encourage proponents to consult was described 
to the Committee by DPCD as follows: 

The new inter-departmental Memoranda of Understanding (MoUs) now provide a strong 
framework for cooperative pre-referral engagement, including for departments to advise one 
another:  

(a) of projects arising from their own capital works programs; and  

(b) when they become aware of a private-sector project, that may warrant an EES referral and 
a coordinated response.  

The level of inter-departmental engagement varies, depending on the interest of the proponent 
and the sensitivity of the proposal. Some proponents choose to engage separately with relevant 
departments and agencies; this is often appropriate, though DPCD endeavours to ensure at 
least a minimum necessary information flow between the relevant departments and agencies. 
Protocols for inter-departmental communication and engagement at the pre-referral stage are 
currently being refined, in the context of the MoUs.277 

The benefits of pre-referral discussion between proponents and government departments 
highlighted in the VCEC report include: 

• identifying the key environmental issues to be addressed and how they intersect with the project 
plan to achieve the proponent’s commercial objectives; 

• establishing whether the project is viable from an environmental perspective; 

                                            

273 Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006. The referral form states that ‘It will generally be useful for a 
proponent to discuss the preparation of a Referral with the Department of Planning and Community Development 
(DPCD) before submitting the Referral’ 

274 Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002, p.25 

275 Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 
right, final report, July 2009, p.125 

276  Department of Planning and Community Development, correspondence received, 27 July 2010 
277  ibid., 3 August 2011 
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• increasing the probability that all parties in any subsequent EES process share from an early 
stage a common understanding of the government’s policy requirements and the project’s 
physical and financial imperatives; 

• the proponent forming realistic expectations about the time frames for obtaining relevant 
approvals; 

• facilitating a quicker decision by the assessment manager about the level of assessment 
required; and 

• understanding on the proponent’s part of issues of concern to the Victorian Government and 
policy that might guide or influence the environmental impact assessment.278  

The VCEC noted that the value of such discussions was dependent on the extent of the definition of 
a project, for example whether a proponent’s project was at a concept stage or at a full feasibility 
stage. 

The VCEC recommended that the EES ministerial guidelines should be amended to specify that 
proponents who believe that their project may require an EES should consult with government 
departments and agencies on their project prior to referral for a decision on whether an EES is 
required. Such consultation should establish the key environmental risks of the project and the 
potential of mitigation options, as well as the approvals required for the project.279  

The government, in its response to the VCEC review, stated that proponents will be encouraged to 
consult with departments and agencies before formally referring a project for a decision on the need 
for an EES.280 The DPCD further explained to the Committee that DPCD may seek input from other 
departments and agencies during pre-referral discussions, depending on the nature of 
environmental risks and issues. Depending on the proponent and their capabilities and approach, 
DPCD may either encourage or convene pre-referral consultation with other government 
departments or agencies. Sometimes DPCD will facilitate cross government consultation. However, 
the Department of Business and Innovation, and other parts of government (e.g. Department of 
Primary Industries, Mining Facilitation), usually lead this latter facilitation role during the preliminary 
stage of projects, including convening pre-referral discussions with DPCD, Department of 
Sustainability and Environment, Environment Protection Authority (EPA) and other key agencies. 
The DPCD advised that there are well established networks and collaborative practices employed by 
these agencies together with DPCD. These coordination arrangements are currently being 
formalised through the development of partnership agreements and aligned business processes, 
such as the memoranda of understanding (discussed further in chapter six).281 

                                            

278  Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 
right, final report, July 2009, pp.114,115,125,126,135 

279  Via the proposed Co-ordinator General of Major Projects; Victorian Competition and Efficiency Commission, 
Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 
right, final report, July 2009, p.135 

280  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 
future for Victoria: Getting environmental regulation right, January 2010, p.5 

281  Department of Planning and Community Development, correspondence received, 27 July 2010  
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The Committee noted that in Western Australia proponents are encouraged to engage with the 
Environmental Protection Authority (EPA), relevant government agencies and decision-making 
authorities prior to referring their proposals, to allow protection of the environment to be considered 
as part of the proponent’s planning process. 282  The administrative procedures state that early 
consideration of the environment generally means a proposal can be designed to avoid or minimise 
many adverse environmental impacts, and reduce ongoing costs of environmental management.283 
The Committee believes that the discussions in Western Australia are designed to be more proactive 
and pre-emptive than those recommended by the VCEC. Ms Michelle Andrews, Acting General 
Manager of the OEPA WA explained to the Committee that: 

Some of the key elements or characteristics of our process that are worth highlighting are that it 
is very much a collaborative negotiation process that operates from even before a proposal is 
even referred — from the time a proponent is talking to the Office of the Environmental 
Protection Authority. We will work with proponents to take what might be either a completely 
inadequate proposal or a barely adequate proposal into something that is actually going to 
deliver a lot better environmental outcomes, so we are actively working with proponents through 
that process. It is not a hands-off, judging, publishing report, prescribing something from on high 
process, but rather a process of continually working with proponents to drive a better project 
and better environmental outcomes at the other end. Often they can be better environmental 
outcomes but they can also deliver greater efficiencies and economies and so on for 
proponents. That is how we run the process and how we look to administer the legislation.284 

The Committee believes that pre-referral discussions are logical and should be promoted as best 
practice, as is the case in Western Australia, and reflected in the ministerial guidelines. The 
Committee also believes that many benefits would stem from a collaborative negotiation process 
commenced as early as possible in planning a project. Accordingly the Committee recommends that: 

RECOMMENDATION 4.1 

The Ministerial guidelines for assessment of environmental effects under the Environment 
Effects Act 1978 should be amended to encourage proponents to engage with relevant 
government departments and agencies prior to referring their proposal for a decision on 
whether an environmental effects statement is required. 

4.3 Powers to refer 
Proponents are not compelled to refer projects for assessment under the current legislative 
arrangements. Furthermore, there are no sanctions and enforcement mechanisms to address 
situations where referral and assessment are required but not undertaken.285 

                                            

282  Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
p.5986 
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284  Ms M Andrews, Acting General Manager, Office of the Environmental Protection Authority Western Australia, 

Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.142 
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Under the Environment Effects Act 1978, projects can be referred to the Minister by: 

• a project proponent;286 
• any Minister or statutory body responsible for public works;287 and 
• a relevant decision-maker such as another Minister, a government agency, statutory authority or 

local government.288 

The Minister administering the Environment Effects Act 1978, or a Minister administering relevant 
approvals legislation, can also direct a decision-maker to refer a project for advice as to whether an 
EES should be prepared for the works.289 Any person cannot make a formal referral to the Minister 
under the Victorian legislation. A number of submissions to the inquiry raised concerns about not 
having this ability to refer.290  

In Western Australia any person has the right to refer a proposal to the EPA.291 Commentators, 
agencies and practitioners similarly advised the Committee that this was an important feature and 
strength, albeit a largely symbolic one, of the Western Australian environmental impact assessment 
framework.292 Very few projects have actually been referred by third parties – since the introduction 
of the legislation in 1986 only two or three projects have been referred by the public of the 1,200 – 
1,500 environmental impact assessments that have been conducted.293 However what has been 
described as ‘the third party referral’ option is regarded as an important facet of the environmental 
impact assessment framework, as Dr Angus Morrison-Saunders, Senior Lecturer, Environmental 
Assessment, Murdoch University explained to the Committee: 

In that time [since 1986], as far as I am aware, there have only been about two or three projects 
referred by the public, because proponents automatically refer. They know they are going to be 
subject to EIA. There is a culture of EIA. There is a culture of environmental management. They 
know they are going to go through EIA, so they refer. Decision-making authorities, other 
government agencies with a responsibility for signing off on projects, are also required to refer, 
and they refer. We have third-party referral, but it is kind of there as a goodwill thing more than 
as something that is used a lot. But I think its presence is important. Its presence symbolically is 
very important because it means that there is a sense of openness about the process and there 

                                            

286  Environment Effects Act 1978 (Vic), s.8(3) 
287  ibid., s.3(1) 
288  ibid., s.8(1) 
289  ibid., s.8(4) 
290  For example, refer to: Merri Wetlands Protection Group, submission no.8, pp.1–2 and Port Campbell Community 

Group, submission no.51, p.1 
291  Environmental Protection Act 1986 (WA), section 38(1)  
292  Dr A Morrison-Saunders, submission no.53, p.3; Dr N Dunlop, Citizen Science Project Coordinator, Conservation 

Council of Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, 
transcript of evidence, p.188; and Ms M Andrews, Acting General Manager, Office of the Environmental Protection 
Authority, Western Australian, Environment and Natural Resources Committee public hearing – Perth, 31 May 
2010, transcript of evidence, p.151 

293  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, pp.58, 61. Dr 
Morrison-Saunders further advised that: 

If you look at the number of referrals, in Western Australia we get between 450 and 550 referrals to the EPA each 
year. The EPA on average assesses 40. That is 40 assessments, so 10 per cent or less of what is referred to them 
gets formally assessed, and that 10 per cent attracts a heck of a lot of attention. ‘EIA is slowing down development’ 
and so on. But of the 400-odd and the ones that they do not assess, anywhere between 150 and 200 of those, the 
EPA gives informal advice on. In many cases that informal advice is taken up by other decision-makers and put into 
their approval systems, particularly land-use planning. It goes into planning schemes and so on. 
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is nothing that can slip through the net. It does not get used much, but it is there, and it is 
important.294 

In Western Australia, any person also has the right to appeal the EPA’s decision not to assess a 
project.295 Appeals must be lodged within 14 days of the date the EPA’s decision is placed on the 
public record. Appeals must be in writing and to be considered, clear grounds of appeal must be 
stated which contain reasons as to why the person believes the decision should be changed. The 
Appeals Convenor investigates appeals on behalf of the Minister and most appeals will be assessed 
and referred to the Minister for decision within six weeks of the closing date for appeals. In 
determining an appeal against a decision of the EPA not to assess a proposal, the Minister may: 

• dismiss the appeal; 
• remit the proposal to the EPA for reconsideration as to whether it should be assessed; or 
• remit the proposal to the EPA with a direction that it be assessed.296 

Until recent reforms, any person could also appeal the EPA’s decision as to the level of assessment. 
The reforms were part of a wider state government agenda to attract investment to the state and 
streamline approvals processes. However, a recent Western Australian parliamentary committee 
inquiry was unable to conclude that the deletion of this particular right of appeal would have the 
practical effect of a significant reduction in time taken to assess any significant number of proposals 
and may in fact result in other appeal avenues being sought and result in greater uncertainty, 
lengthier approval times and more cost.297 

The right to appeal is an integral feature of the Western Australian EIA framework.298 Associate 
Professor Sharon Mascher, Centre for Mining, Energy and Resources Law, University of Western 
Australia advised the Committee that: 

In our EIA process the decision of the minister is final, although, of course, open still to 
common-law rights of judicial review in relation to administrative procedures … 

For that reason, the provision in the Act from a public participation perspective to allow any 
person, including those interested third party members of the public, to appeal those various 
decisions throughout the EIA process is very important. The ability in the West Australian 
processes for any person to refer a significant proposal to the EPA for consideration as to 
whether or not an assessment is required, and the provision built in to ensure that there is the 
opportunity for the public to have input or in a full public review to participate in the EIA 
process — those features together are very significant to ensure that there are appropriate 
levels of public participation in the process. I think that public participation is a cornerstone of 

                                            

294  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
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effective environmental impact assessment and I think that has been recognised from its 
outset.299 

In contrast the Victorian EES framework does not allow for any person to refer or appeal the 
decision made by the Minister for Planning, as to whether or not a project is assessed. Mr Trevor 
Blake, Chief Environment Assessment Officer, Department of Planning and Community 
Development explained the current arrangements as follows: 

In terms of third-party referrals, that does not apply at the moment … What can happen is that a 
third-party writes to the minister and asks the minister to direct that the proposal be referred. It 
is an indirect route, if you like. At the moment there is public notification as soon as referrals are 
accepted, so oftentimes we do receive correspondence, and useful correspondence, with 
people raising issues that could be taken into account and informally affect the minister. There 
is not a formal public comment process, which is a situation that has been deemed to be 
appropriate, given that the public has other options to comment at the scoping stage, in 
response to an EES and at the inquiry stage.300 

The experience of third parties attempting to informally refer projects for assessment through the 
Victorian Minister for Planning has not been wholly satisfactory according to the evidence received 
by the Committee. The Committee believes that the current EES framework in Victoria would be 
considerably strengthened with the introduction of the right of any person to refer a project or appeal 
the decision as to whether or not a project is assessed, based on the well established practices in 
Western Australia. The time limit for lodging an appeal, format of appeal, process for investigating an 
appeal, time to determine the appeal and possible outcomes should be stipulated. The ‘culture of 
EIA’ and referral in Western Australia and associated benefits that extend from such an approach in 
terms of comprehensive environmental assessments and environmental assessment of vastly more 
projects, is currently absent in Victoria. As the Environment Defenders Office advised the 
Committee: 

In Western Australia it is very well accepted that if you are going to have any impact on the 
environment, you are probably going to need to refer it to the EPA and have some level of 
assessment. It is not really a controversial process to be required to have an assessment. A lot 
of proponents do a lot of work up-front before the referral stage to try to ensure that they can 
convince the EPA that, ‘We have thought about the impacts, we have already put procedures in 
place to minimise them; therefore, you can give us a lower level of assessment’. It puts the onus 
on proponents much, much earlier, and they factor it into their project planning at a much earlier 
stage.301 
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Accordingly the Committee recommends that: 

RECOMMENDATION 4.2 

The environmental impact assessment legislation is amended to enable any person to have 
the power to refer a project to the Department of Planning and Community Development that 
may have a significant impact on the environment. 

 

RECOMMENDATION 4.3 

Any decision-making authority, proponent or other person that disagrees with a decision that a 
proposal is not to be assessed under the environmental impact assessment legislation should 
be entitled to appeal the decision to the Victorian Civil and Administrative Tribunal. The time 
limit for lodging an appeal, format of appeal, process for investigating an appeal, time to 
determine the appeal and possible outcomes should be stipulated. 

4.4 Referral ‘triggers’ 
I will outline just a few of the key elements that we consider to be best practice for Victoria, none 
of which we believe are currently in the system. Firstly, we need a clear statement of when an 
EIA is required – a trigger or a test … For example, in the Commonwealth EIA system it is 
simply if an action is likely to have an impact on a matter of national environmental significance. 
It is a similar test in WA …  

The EU one is similar … There is no such legislative test in Victoria; there are criteria and 
guidelines but they are not enforceable and can be got around easily. It is really a ministerial 
discretion as to when an EIA is required. Sometimes what happens in Victoria is that, instead of 
asking the question ‘Are there likely to be significant impacts from these projects, and, if so, how 
best can we assess them?’ What often appears to be the question is ‘Can we get away without 
assessing this project?’302 

– Ms Nicola Rivers, Policy and Law Reform Director, Environment Defenders Office 

The concept of ‘significant effect’ is central to the Environment Effects Act 1978 as the Act refers to 
the need for works to be referred for assessment that ‘could have a significant effect on the 
environment’. However, as noted earlier in this report the term ‘significant effect’ is not defined. The 
ministerial guidelines state that: 

A proponent or decision-maker should ask the Minister administering the Environment Effects 
Act about whether an EES is required for projects or amended projects that could have a 
significant effect on the environment. 

A project with potential adverse environmental effects that, individually or in combination, could 
be significant in a regional or state context should be referred.303 
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The criteria for referral are contained in the ministerial guidelines and set out in figure 4.2. 
Figure 4.2 Referral criteria 

Referral criteria:  
individual potential environmental effects 

Referral criteria:  
a combination of potential environmental effects 
A combination of two or more of the following types of 
potential effects on the environment that might be of 
regional or state significance, and therefore warrant 
referral of a project, are: 

Individual types of potential effects on the environment 
that might be of regional or state significance, and 
therefore warrant referral of a project, are: 
• potential clearing of 10 hectares or more of native 

vegetation from an area that: • potential clearing of 10 hectares or more of native 
vegetation, unless authorised under an approved 
Forest Management Plan or Fire Protection Plan 

• Matters listed under the Flora and Fauna Guarantee 
Act 1988: 

- is of an Ecological Vegetation Class identified as 
endangered by the Department of Sustainability 
and Environment (in accordance with Appendix 2 
of Victoria’s Native Vegetation Management 
Framework); or  

- is, or is likely to be, of very high conservation 
significance (as defined in accordance with 
Appendix 3 of Victoria’s Native Vegetation 
Management Framework); and 

- is not authorised under an approved Forest 
Management Plan or Fire Protection Plan 

• potential long-term loss of a significant proportion (eg, 
one to five per cent depending on the conservation 
status of the species) of known remaining habitat or 
population of a threatened species within Victoria 

• potential long-term change to the ecological character 
of a wetland listed under the Ramsar Convention or in 
‘A Directory of Important Wetlands in Australia’ 

• potential extensive or major effects on the health or 
biodiversity of aquatic, estuarine or marine 
ecosystems, over the long-term 

• potential extensive or major effects on the health, 
safety or well-being of a human community, due to 
emissions to air or water or chemical hazards or 
displacement of residences 

• potential greenhouse gas emissions exceeding 
200,000 tonnes of carbon dioxide equivalent per 
annum, directly attributable to the operation of the 
facility 

- potential loss of a significant area of a listed 
ecological community; or 

- potential loss of a genetically important population 
of an endangered or threatened species (listed or 
nominated for listing), including as a result of loss 
or fragmentation of habitats; or 

- potential loss of critical habitat; or 
- potential significant effects on habitat values of a 

wetland supporting migratory bird species 
• potential extensive or major effects on landscape 

values of regional importance, especially where 
recognised by a planning scheme overlay or within or 
adjoining land reserved under the National Parks Act 
1975 

• potential extensive or major effects on land stability, 
acid sulphate soils or highly erodible soils over the 
short or long-term 

• potential extensive or major effects on beneficial uses 
of waterbodies over the long-term due to changes in 
water quality, streamflows or regional groundwater 
levels 

• potential extensive or major effects on social or 
economic well-being due to direct or indirect 
displacement of non-residential land use activities 

• potential for extensive displacement of residences or 
severance of residential access to community 
resources due to infrastructure development 

• potential significant effects on the amenity of a 
substantial number of residents, due to extensive or 
major, long-term changes in visual, noise and traffic 
conditions 

• potential exposure of a human community to severe 
or chronic health or safety hazards over the short or 
long-term, due to emissions to air or water or noise or 
chemical hazards or associated transport 

• potential extensive or major effects on Aboriginal 
cultural heritage 

• potential extensive or major effects on cultural 
heritage places listed on the Heritage Register or the 
Archaeological Inventory under the Heritage Act 1995 

Source: Department of Sustainability and Environment, 2006, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.7 
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According to the guidelines, under the heading ‘What might a “significant effect on the environment” 
be?’ The potential for a significant effect on the environment will reflect the following factors:  

• the significance of the environmental assets affected;  
• potential magnitude, extent and duration of adverse effects on environmental assets; and  
• potential for more extended adverse effects in space and time.304  

However: 

The identification of potential significant effects does not indicate that an EES will necessarily be 
required. Other factors including the likelihood of such effects, will be taken into account in the 
Minister’s decision in response to a referral.305 

In the Committee’s view this additional caveat and use of the word ‘might’ in the heading adds 
further ambiguity and therefore uncertainty to the triggering of the Victorian EES process. 

The current referral criteria that ‘might’ trigger an EES in Victoria have been widely criticised by 
proponents, the non-government sector, academics and community groups. The main criticisms 
include:  

• the trigger for referral and assessment is heavily dependent on the discretion of the Minister for 
Planning rather than transparent criteria defined in legislation. 306  A number of submissions 
highlighted for example the disconnect between the greenhouse gas emissions trigger for a 
Victorian EES 307  and decisions made by the Minister for Planning on the Longford gas 
conditioning plant and desalination plant projects;308 

                                            

304  Department of Sustainability and Environment, June 2006, Ministerial guidelines for assessment of environmental 
effects under the Environment Effects Act 1978, 7th ed., June 2006, p.6 

305  ibid. 
306  For example, refer to: Professor L Godden and Assoc. Professor J Peel, Faculty of Law, University of Melbourne, 

submission no.54, p.2; Environment Defenders Office (Victoria) submission no.27, p.5; Glen Eira Environment 
Group, submission no. 12, p.4; Mornington Peninsula Shire, submission no. 56, p.2; Australian Conservation 
Foundation, submission no. 36, p.3; Mr N Walker, Manager, Sustainable Environment, Hume City Council, 
Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, 
pp.74, 76 

307  Potential greenhouse gas emissions exceeding 200,000 tonnes of carbon dioxide equivalent per annum directly 
attributable to the operation of the facility 

308  For example, refer to: Ms A Bolch, submission no. 45, pp.8–9; Watershed Victoria, submission no. 10, pp.5–6, 
Environment Victoria, submission no. 30, p.1 
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• the absence of clear triggers creates substantial uncertainty, including for the wider community. 
There is uncertainty regarding the obligation of proponents and decision-makers to refer 
proposed projects to the Minister for determination as to whether an EES is required and the 
types of proposals required to be referred to the Minister for assessment;309 

• the lack of details in the ministerial guidelines and over-reliance on the Minister to determine 
whether a project may require an EES also translates into significant risk in terms of cost and 
time (delays) for proponents;310 and 

• the decision of the Minister can be perceived to be politically driven rather than based on 
significant environmental risk.311 

Similar issues were raised and addressed by the Environment Assessment Review312 in 2002 and 
more recently by the Victorian Competition and Efficiency Commission in 2009.313 

There is very limited guidance provided to decision-makers, proponents and the community as to 
how the critical term ‘significant effect’ should be interpreted. The Committee noted that this is, to 
some extent, in contrast to the federal EPBC Act framework. Under the federal framework a 
‘significant impact’ is defined as: 

… an impact which is important, notable or of consequence, having regard to its context or 
intensity. Whether or not an action is likely to have a significant impact depends on the 
sensitivity, value, and quality of the environment which is impacted, and upon the intensity, 
duration, magnitude and geographic extent of the impacts.314 

The federal legislation is accompanied by two sets of Significant impact guidelines regarding matters 
of national environmental significance. The guidelines, including detailed criteria, are designed to 
assist people in making a decision as to whether an action315 should be referred and also to assist 
the public and interest groups who may wish to comment on actions that have been referred. The 
guidelines set out significant impact criteria by matters of national environmental significance 
including listed migratory species, wetlands of international importance and national heritage places. 

                                            

309  For example, refer to: Environment Defenders Office (Victoria) submission no.27, p.8; Victorian Planning and 
Environmental Law Association, submission no.55, p.2; Lawyers for Forests, submission no. 14, p.1; GHD, 
submission no. 17, p.2; Transpacific Industries Group Ltd, submission no. 47, p.2; Mr J Crockett, retired Consulting 
Engineer and former Environment Auditor, Environment and Natural Resources public hearing – Melbourne, 
transcript of evidence, 3 May 2010, p.39; Mr P White, Director, Network Planning and Policy, VicRoads, 
Environment and Natural Resources Committee public hearing – Melbourne, 24 May 2010, p.95; Mr B Nicholson, 
Chairman, Victorian State Committee, Cement, Concrete and Aggregates Australia, Environment and Natural 
Resources Committee public hearing – Melbourne, transcript of evidence, 24 May 2010, p.105; Mr A Macintosh, 
Associate Director, Centre for Climate Law and Policy, Australian National University, Environment and Natural 
Resources Committee public hearing, 7 June 2010, transcript of evidence, p.5 

310  Environment Institute of Australia and New Zealand, submission no.42, p.2 
311  ibid. 
312  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 

Committee, December 2002, pp.21–27 
313  Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 

right, final report, July 2009, pp.93–136 
314  Department of Sustainability, Environment, Water, Population and Communities, www.environment.gov.au, 

accessed 6 July 2010 
315  An action includes a project, a development, an undertaking, an activity or a series of activities, or an alteration of 

any of these things 
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The recent review of the Act identified shortcomings associated with the framework.316 The review 
reported that all sides of the debate were concerned that the concept of ‘significant impact’ is inexact 
and therefore makes application of the Act uncertain. The review concluded that unfortunately no 
better test is available for determining when an impact moves from the realm of a local or state or 
territory issue to one that demands national intervention. It recommended that further work was 
needed to interpret the concept for the different matters of national environmental significance and 
that investment in better policy advice and guidance would greatly increase the efficiency in 
decision-making and certainty for developers, result in better environmental outcomes and less 
non-compliance.317 

Under the federal legislation, substantial penalties apply if a person takes action that has, will have 
or is likely to have a significant impact on any matters of national environmental significance without 
approval from the federal environment minister. 318  There has been one criminal prosecution in 
relation to Mission Beach in Queensland, for a proponent taking action before approval had been 
granted – a strict liability offence and hence relatively easy to prove. There are no such penalties for 
non-compliance with referral requirements under the existing Victorian EES legislation. 

Despite the current limitations associated with the federal framework, the Committee believes that it 
provides substantially greater clarity and guidance to all parties involved in the EIA process, than the 
current limited documentation associated with the Victorian process. 

A different more ‘flexible and discretionary’ approach319 to the interpretation of ‘significance’ is taken 
in Western Australia. The administrative procedures and EPA guidance notes320 discuss the concept 
of ‘significance’, however there are no quantified lists of what projects need to be subject to an EIA 
or not. The trigger is environment-centred (based on determining whether a proposal is likely to have 
a significant effect on the environment) and is conducted on a project by project basis.321 However 
the discretion rests with the EPA in Western Australia, rather than in Victoria with the Minister for 
Planning, and the decision is based on the extensive experience and scientific knowledge of that 
authority which has conducted over one thousand EIAs since the mid 1980s.  

Guidance statements are also issued by the EPA in Western Australia to assist proponents and the 
public to understand the minimum requirements to be met for protection of the environment that the 
authority expects during the assessment process with proponents encouraged to do better than the 
minimum. 322  A range of guidance statements have been prepared on specific issues such as 
environmental offsets, minimising greenhouse gases and terrestrial flora and vegetation surveys for 
EIA in Western Australia. Sensitive geographical areas are also the subject of such guidance. Dr 
Bryan Jenkins, former Chief Executive Officer of the then Department of Environmental Protection, 
explained that the development of guidance statements has taken some uncertainty out of the 
                                            

316  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.15 

317  ibid. 
318  Civil penalties up to $5.5 million or criminal penalties up to seven years imprisonment may apply. Australian 

Government, Department of the Environment, Water, Heritage and the Arts, 2010, Environment Protection and 
Biodiversity Conservation Act 1999: Guide to the EPBC Act, p.3 

319  Dr A Morrison-Saunders, submission no.53, p.3 
320  Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 

p.5986; EPA (WA), May 2008, Guidance Statement no. 33, Environmental Guidance for Planning and 
Development, Chapter A2, pp.1–2 

321  Dr A Morrison-Saunders, submission no.53, p.4 
322  Office of the Environment Protection Authority, Guidance Statements, www.epa.wa.gov.au, accessed 7 July 2010 
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process.323 In addition, there are appeal provisions against the decision of the EPA as discussed 
above and environmental harm clauses in the legislation.324 

Dr Angus Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University was 
critical of prescribed lists of development types that require assessment, as is the case in some 
overseas jurisdictions.325 Dr Morrison-Saunders advised that such arrangements typically encounter 
problems either with too many or too few proposals being assessed. EIA legislation in NSW326 and 
the ACT327 list such classes of development subject to assessment.  

Other witnesses supported an activity or input based approach to EIA triggers.328 In New South 
Wales for example, classes of development are set out in a State Environmental Planning Policy 
(SEPP), which is a legal document. 329 Classes are grouped and include agriculture, timber, food and 
related industries; mining, petroleum production, extractive industries and related industries; and 
chemical, mineral or extractive material processing. Mr Andrew Macintosh, Associate Director, 
Centre for Climate Law and Policy, Australian National University explained that: 

… I also prefer a designated project approach whereby you actually list project types. An 
example would be in Tasmania, if you are looking for jurisdictional examples, where they 
actually describe the types of projects that will trigger an EIA. It is very clear about what projects 
are going to be caught and what sorts of things you can apply to them. Contrast that with the 
commonwealth model where, rather than looking at the types of project — so an input-based 
approach — it takes an output-based approach whereby it says if your project is going to have a 
significant impact on the environment or whatever, then you might have to go through an EIA 
process. I think the output-based approach is just as uncertain as any other, and it creates all 

                                            

323  Dr B Jenkins, Chief Executive Officer, Environment Canterbury, New Zealand, Environment and Natural Resources 
Committee public hearing, Melbourne, 2 June 2010, p.234 

324  Dr N Dunlop, Citizen Science Project Coordinator, Conservation Council of Western Australia explained to the 
Committee that ‘… we do not have sanctions in this state for non-referral, but we do have environmental harm 
clauses in our legislation, which means that if anyone carries out an action or operation which causes 
environmental harm and does so in the absence of any authorisation for that activity, then they can potentially face 
significant prosecution action’. Dr N Dunlop, Citizen Science Project Coordinator, Conservation Council of Western 
Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of 
evidence, pp.184–185 

325  Dr A Morrison-Saunders, submission no.53, p.4 
326  For example refer to: Schedule 1 of the State Environmental Planning Policy (Major Development) 2005 relating to 

Part 3A projects under the Environmental Planning and Assessment Act (NSW) 1979 and Schedule 3 of the 
Environmental Planning and Assessment Regulations (NSW) 2000 for designated developments under part 4 of the 
NSW Act 

327  For example, refer to: Schedule 4, Part 4.2 of the Planning and Development Act (ACT) 2007 
328  For example, refer to: Environment Institute of Australia and New Zealand, submission no. 42, p.3; Associate 

Professor S Mascher, Centre for Mining and Energy and Resources Law, University of Western Australia, 
Environment and Natural Resources public hearing – Perth, 1 June 2010, transcript of evidence, p.196, in reference 
to most Canadian provinces 

329  The New South Wales Government has introduced the Environmental Planning and Assessment Amendment (Part 
3A Repeal) Bill 2011 which proposes to repeal Part 3A of the Environmental Planning and Assessment Act 1979 
and replace it with an alternative system for the assessment of projects of genuine state significance. (Source: 
Department of Planning and Infrastructure, Policy Statement: State significant development – procedures, June 
2011, p.1). It is proposed that the new system will identify types of projects, as well as the ability to identify specific 
sites as being of state significance. When compared to the previous Part 3A system, there has been a reduction in 
the number of classes of development and number of sites. The thresholds in some of the classes have been 
raised. However, it is proposed that the State Environmental Planning Policy (Major Development) Amendment 
2011 will contain detail on the classes and thresholds for development to be considered as state significant (Source: 
Department of Planning and Infrastructure, Fact Sheet, Environmental Planning and Assessment Amendment (Part 
3A Repeal) Bill 2011: an overview, June 2011) 
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sorts of problems with the way that the process applies and the way it ties into other processes. 
If I was advising you, I would be suggesting that you apply an input-based approach where you 
actually outline the types of projects that are going to trigger the system and also give an 
indication of the types of informational requirements that will follow, triggered off in an EIA 
process.330 

The Victorian Government, in its response to the VCEC report stated that one of the priority aspects 
for change in relation to the EES process is ‘clearer criteria for requiring an EES’.331 Mr Trevor Blake 
advised the Committee at a public hearing that: 

… In terms of referrals we are keen to see in a practical sense what way we can give 
proponents a better idea of how projects in their sector might relate to the various factors, like 
the potential for significant effects. This is a key thing. 

We have had some input from people saying there should be a list of activities, as there is in 
some jurisdictions. That is going to be considered, but if you have a list of activities sometimes 
they will be relatively benign and having limited and localised effects. We do not want to get that 
broad capture, as was an issue in New South Wales. They were capturing a great deal, so they 
have had the problem of winding back that capture. 

Rather we have followed, if you like, the commonwealth and West Australian model of focusing 
on the potential for a significant impact and giving an interpretation of that in a regional and 
state context. We are keen to find practical ways to relate that to sectoral context and maybe to 
regional context, but it is a matter of what is practically possible and useful to do in that 
regard — certainly in terms of the minister’s decision criteria.332 

The Committee has been advised of both the strengths and weaknesses associated with the input 
and output based approaches to referral triggers. The Committee believes that based on the 
evidence it has received there is a pressing need for clear legislated triggers, whether they be input 
or output based, to be developed for the EIA process and the development of a culture of EIA 
referral, as is the case in Western Australia. However the Committee also cautions that DPCD’s 
examination of triggers for EIAs in isolation, could be a flawed process. The evidence the Committee 
has received highlights the series of connections between the essential features of progressive EIA 
systems with clear triggers comprising one component only.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 4.4 

Clear legislative triggers as to when a project must be referred for environmental impact 
assessment and the term ‘significant impact’ be defined in the environmental impact 
assessment legislation. 

 

                                            

330  Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University, Environment 
and Natural Resources public hearing – Melbourne, 7 June 2010, transcript of evidence, p.254 

331  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 
future for Victoria: Getting environmental regulation right, January 2010, p.5 

332  Mr T Blake, Chief Environment Assessment Officer, Department of Planning and Community Development, 
Environment and Natural Resources public hearing – Melbourne, 7 June 2010, transcript of evidence, p.264 
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RECOMMENDATION 4.5 

Detailed guidance on what constitutes a significant impact should be readily available to 
proponents, decision-makers and the community. 

 

RECOMMENDATION 4.6 

An output (if a project is going to have a significant impact on the environment) rather than 
input based approach (where project types are listed), be taken in deciding as to whether a 
referral is required. 

 

RECOMMENDATION 4.7 

Penalties may apply to proponents for failing to refer a proposed project, which could have a 
significant environmental impact, for assessment under the Victorian environmental impact 
assessment legislation. 

4.5 Public notification and screening of referrals 
According to the ministerial guidelines, all projects referred to the Minister for a decision about the 
need for an environment effects statement are listed on the DPCD website. The website contains 
details of projects that have been referred since July 2006 including the referral forms and 
associated documentation, before a decision is made. However there is no legislative requirement 
for the minister or department to notify the public of an EES referral before a referral decision is 
made by the Minister, which the Committee believes is a weakness of the current arrangements. 
This issue will be discussed in further detail in chapter seven. 

In Victoria there is also no formal opportunity for public comment on the referral documentation 
lodged with the Minister for Planning. In other jurisdictions including Western Australia and the 
Commonwealth, a short public comment period ‘allows the community to know up front there is 
going to be a referral, and it allows them to put in their own information about what the impacts are 
going to be’.333 This issue will also be explored further in chapter seven. 

 

                                            

333  Ms N Rivers, Policy and Law Reform Director, Environment Defenders Office (Victoria), Environment and Natural 
Resources Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.33 
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Chapter 5: Levels of environmental 
impact assessment 

Key findings 

5.1  Concerns were raised in some submissions regarding the ‘no EES with conditions’ referral 
decision. The reduced opportunities for public participation and the lack of criteria used by 
the Minister for Planning to determine the appropriateness of the ‘no EES with conditions’ 
option, were identified as issues. 

5.2  There are several benefits associated with conducting environmental assessment under 
the Planning and Environment Act rather than the Environment Effects Act including: 
increased transparency and more predictable processes, fixed timelines and the 
assessment regime being linked with approval. However the Planning and Environment 
Act does not necessarily provide the appropriate scope for comprehensive environmental 
assessment with many of the conditions of a planning permit being formulated too late to 
be incorporated into the final design of a project. 

5.3  The Department of Planning and Community Development advised the Committee that it 
is intended that a project declared under the Major Transport Projects Facilitation Act will 
not need to be referred under the Environment Effects Act. All major projects, including 
major transport projects, should be subject to a transparent environmental impact 
assessment process under the environmental impact assessment legislation. 

5.4  Critics of the 2009 bilateral agreement between the Commonwealth and the Victorian 
governments on environmental impact assessment advised that the assessment of 
matters of national significance through the state environment effects statement process 
is neither comprehensive nor transparent. 

5.5 The Committee reviewed the levels of assessment under the Western Australian and 
Commonwealth environmental impact assessment frameworks. Some of the features that 
reflect good practice include: 
• a range of assessment levels that allows for the broader capture of projects; 
• clear demarcation between the different levels of assessment; and  
• detailed guidance on the environmental impact assessment documentation required 

for the assessment of projects at the different levels. 
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5.6  Three levels of assessment should be formalised under the Victorian environmental 
impact assessment legislation: 
• Assessment on Preliminary Information: for project proposals with the potential for 

adverse environmental impacts of local significance; 
• Public Environment Report: for project proposals that may have regional 

environmental impacts; have several significant environmental issues or factors; or 
when there is a high level of public interest in the proposal; and 

• Environmental Impact Statement: to be applied to proposals where there is potential 
for adverse environmental impacts of state significance. 

5.7  A key strength of the Western Australian environmental impact assessment framework is 
that once a project is referred, the Environmental Protection Authority determines whether 
an assessment is required and the appropriate level of assessment, rather than the 
minister, as is the case in Victoria. 

5.1 Introduction 
Once a project proposal has been referred to the Minister for Planning under the Environment 
Effects Act, a decision must be made regarding an appropriate form of assessment. This chapter 
examines the current environmental impact assessment levels in Victoria, including the referral 
decisions available to the Minister for Planning under the Environment Effects Act, as well as 
assessment of environmental impacts under other legislation, such as the Planning and Environment 
Act. 

This chapter also discusses assessment levels under the Western Australian Environmental 
Protection Act 1986 and federal Environment Protection and Biodiversity Conservation Act 1999, 
including the strengths and weaknesses of the bilateral agreement with Victoria under the 
Environment Protection and Biodiversity Conservation Act.  

5.2  Current forms of environmental impact assessment  
Currently, under the Environment Effects Act, once a proposal has been referred, the following 
decisions are available to the Minister for Planning:  

• an Environment Effects Statement (EES) is required;334 
• an EES is not required if conditions specified by the Minister are met;335 or  
• an EES is not required.336 

                                            

334  Environment Effects Act 1978 (Vic) s.8B(3)(a) 
335  ibid., s.8B(3)(b) 
336  ibid., s.8B(3)(c) 
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5.2.1 An Environment Effects Statement is required 

The Environment Effects Act provides for the Minister for Planning to require a proponent to prepare 
an EES if a project proposal may have a ‘significant’ effect on the environment. 

The ministerial guidelines state that the Minister may typically require a proponent to prepare an 
EES when: 

• there is a likelihood of regional or state significant adverse effects on the environment; 

• there is a need for integrated assessment of potential environmental effects (including 
economic and social effects) of a project and relative alternatives; and 

• normal statutory processes would not provide a sufficiently comprehensive, integrated and 
transparent assessment.337  

Thirteen projects have required an EES since 1 July 2006.338 In 2005, the Environment Effects Act 
was amended so that the Minister could determine that a project did not require an EES, provided 
certain conditions were met. Fewer referred projects have required an EES since the 2005 
reforms.339  

5.2.2 An Environment Effects Statement is not required, subject to conditions 

Under the Environment Effects Act, the Minister may determine that a referred project proposal does 
not require an EES provided certain conditions set by the Minister are complied with (‘No EES with 
conditions’).340 The ministerial guidelines state that this option: 

… establishes a practical alternative to an EES and provides additional safeguards when an 
EES has not been required. The conditions might relate to a particular form, scale and location 
of development, with specific impact mitigation measures. Another form of condition could be to 
require that a particular process or specific investigations and/or consultations be carried out 
before a project is able to commence.341 

The Department of Planning and Community Development (DPCD) advised the Committee that a 
number of referred projects have been required to meet conditions involving some combination of 
environmental management plans and/or alternative assessment process. 342  The Sugarloaf 
Interconnector Pipeline is an example of a large scale infrastructure project that was determined by 
the Minister not to require an EES but was subject to a number of conditions. A case study of the 
Sugarloaf Interconnector Pipeline Project Impact Assessment process is detailed below. 

                                            

337  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.2 

338  Victorian Government, submission no.40, Attachment 2, p.28; and Department of Planning and Community 
Development, www.dpcd.vic.gov.au, accessed 25 July 2011 

339  Since the 2005 amendments, there has been 1 or 2 EESs and between 5 and 7 ‘No EES with conditions’ referral 
decisions each year. Victorian Government, submission no.40, Attachment 2, p.28; In comparison, twenty-eight 
projects required an EES between July 2001 and June 2006, an average of five EESs each year. Victorian 
Government, submission no.40, p.14 

340 Environment Effects Act 1978 (Vic) s.8B(3)(b) 
341  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.12 
342  Victorian Government, submission no.40, p.10 
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With regards to the assessment process for the Sugarloaf Interconnector Pipeline Project, the DPCD 
commented that it had enabled a more timely completion of assessment as it was completed in six 
months, allowing the Minister to consider the report of the advisory committee before making a 
decision about the project under the Planning and Environment Act. 343  On the ‘No EES with 
conditions’ pathway more generally, the DPCD stated that: 

As we have seen with a number of major projects recently, the need to go through a full EES 
process sometimes is avoided just by the amount of information that is provided up the front of 
the project — for instance, most of the impacts are through the construction phases rather than 
through the operational phase, and can be managed through different ways. 344 

Mr Trevor Blake, Chief Environmental Assessment Officer at the DPCD, advised the Committee that 
if impacts are identified at a local-to-regional scale and do not involve particularly complex 
investigation, the project may only require ‘some focused investigations and consultation’.345 The 
extent to which pre-feasibility studies have been undertaken and completed is also a 
consideration.346 

Mr Blake further advised the Committee that an advantage of the ‘No EES with conditions’ decision 
is that conditions can be set on project implementation: 

They close the loop on the investigation of effects and the implementation of a project. They 
involve arrangements — to use some language of other submitters — of user pays and 
monitoring with an external auditing arrangement to ensure the accountability of what has 
happened in practice.347 

Mr Blake commented that there is no direct capacity under the Environment Effects Act for post-EES 
monitoring and enforcement except in cases ‘where no EES with conditions require that’.348 The 
Committee regards this limitation as a significant oversight in the design of the legislation and will 
discuss this issue further in chapter nine. 

The method of assessment varies for projects subject to ministerial conditions, that do not require an 
EES. The Committee noted that there is no legislated guidance for the scoping or preparation of 
these assessments. The Committee received evidence expressing a range of views regarding the 
assessment of environmental impacts of projects that the Minister has determined do not require an 
EES, subject to conditions, including the following key issues: 

                                            

343  ibid. 
344  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 

Development, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript 
of evidence, p.260 

345  Mr T Blake, Chief Environmental Assessment Officer, Department of Planning and Community Development, 
Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, 
pp.264–265 

346  ibid., p.264 
347  ibid., p.265 
348  ibid., p.266 
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• public participation opportunities are reduced;349 
• there are no mandatory public participation provisions or independent review;350 and 
• there is insufficient criteria for requiring ‘no EES with conditions’, rather than requiring an EES.351 

The Committee was advised by Mr Brad Jessup, Teaching Fellow, College of Law, Australian 
National University, that the addition of the ‘No EES with conditions’ option, ‘lessened, rather than 
increased transparency, independence and rigour’ of Victoria’s environmental impact assessment 
process. 352  Mr Jessup describes the ‘No EES with conditions’ assessment process as 
‘pseudo-environmental assessments’ which are conducted by government ‘outside the Act’.353  

Reduced opportunities for public involvement was also identified as a concern by the Victorian 
Commissioner for Environmental Sustainability, Dr Kate Auty.354 In her submission, Dr Auty stated: 

Ministerial conditions provide some certainty for proponents and reduce the time frames and 
costs associated with the EES process. However, the decision not to require an EES reduces 
opportunities for public involvement. Public involvement has not only an informative function, 
but also provides an opportunity to test the adequacy of the environmental impact assessment 
process or ministerial conditions.355 

Dr Auty suggests that ‘stakeholder consultation designed for the specific circumstances of the 
project’ should be applied as a ministerial condition to ensure community participation is 
incorporated into assessment processes.356 She suggests that this engagement could be required to 
continue through various stages of the process and not simply be confined to the 
pre-commencement phase of the work.357 Dr Auty also proposes that it would be desirable for 
ministerial conditions ‘to be set in such a manner as facilitates the development of procedures to 
collect information that will show that conditions are being met’, including the adoption of a 
recognised environmental management system.358  

                                            

349  For example, refer to: Commissioner for Environmental Sustainability, submission no.34, p.5; Glen Eira 
Environment Group, submission no.12, p.4; Mr B Jessup, Member, Australian Centre of Environmental Law – 
College of Law, Australian National University, submission no.37, p.5 

350  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission no.37, attachment 1, p.2 

351  Energy Supply Association of Australia, submission no.32, p.3 
352  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission no.37, p.2 
353  ibid., p.5 
354  Commissioner for Environmental Sustainability, submission no.34, p.5  
355  ibid. 
356  ibid. 
357  ibid. 
358  ibid. 
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Case study 1  Sugarloaf Interconnector Pipeline Project 

The Sugarloaf  Interconnector  is a 70 kilometre pipeline built to transfer water from the Goulburn River to the 
Melbourne Water  distribution  system.  The  pipeline  extends  from  the  Goulburn  River  north  of  Yea  to  the 
Sugarloaf Reservoir in the Yarra Ranges.359 The project was completed in February 2010.  

Melbourne  Water,  as  the  project  proponent,  submitted  an  EES  referral  to  the  Minister  for  Planning.  In 
December  2007,  the  Minister  determined  that  an  EES  was  not  required  for  the  proposed  Sugarloaf 
Interconnector Pipeline Project, subject to a number of conditions, including the preparation of a Project Impact 
Assessment (PIA) Report, exhibition of the Project Impact Assessment Report for public comment and review of 
the report and public submissions by an expert Advisory Committee.360 Melbourne Water described the Project 
Impact Assessment to the Committee as ‘a new process’.361  

As outlined in the ‘Minister’s Referral Decision’, an EES was not warranted for the following reasons:  

i.  The  effects  of  the  project  on  land  uses,  human  communities  and  cultural  heritage  are  unlikely  to  be 
significant at a state or regional level … 

ii.   The diversion of 75 gigalitres per year water … is unlikely to have a significant effect on aquatic ecology and 
downstream users …  

iii.   Potential effects on biodiversity,  landscape, waterways and other matters are not  likely to be so complex 
or significant as to warrant detailed scoping or major new studies; 

iv.  The suite of Project Impact Assessment studies being prepared by the proponent … can provide a suitable 
body of technical investigations to inform decision‐making to determine the final pipeline alignment; 

iv. An  opportunity  for  public  comment  on  the  proposed  pipeline  route  and  supporting  Project  Impact 
Assesment studies, followed by consideration of the studies and public submissions by an expert advisory 
committee, can provide a sufficient form of consultation and review. 362 

The  Sugarloaf  Pipeline  Alliance  (which  consisted  of: Melbourne Water,  Sinclair  Knight Merz, GHD  and  John 
Holland Group)  prepared  the  Project  Impact  Assessment.  The  scope  of  the  Project  Impact  Assessment was 
determined by the Minister, and contained: 

• ‘studies on the potential environmental effects and environmental management of the project,  including 
with respect to flora and fauna, cultural heritage, land stability, landscape values, waterway environments, 
land use, social amenity’; and 

• ‘a study assessing  the environmental  implications of  transferring water savings  from  the Goulburn River, 
through an off‐take via the Sugarloaf Interconnector’.363 

The  Project  Impact  Assessment  was  placed  on  public  exhibition  for  20  business  days.364 The  Minister  for 
Planning  appointed  an  Advisory  Committee  under  the  Planning  and  Environment  Act  1987  to  consider  the 
Project  Impact  Assessment  documentation  and  public  submissions,  and  investigate  and  provide  advice  in 
relation to the environmental impacts of the Sugarloaf Interconnector Pipeline Project.365 

                                            

359  Department of Planning and Community Development, www.dpcd.vic.gov.au, accessed 22 August 2011 
360  ibid. 
361  Mr R Clifford, Regional Delivery Manager, Waterways, Melbourne Water, Environment and Natural Resources 

Committee public hearing – Melbourne, 7June 2010, transcript of evidence, p.272 
362 Minister for Planning, Reasons For Decision Under Environment Effects Act 1978: Sugarloaf Interconnector, 

December 2007, p.2  
363  ibid., p.1 
364  From 19 February 2008 until 18 March 2008; Department of Planning and Community Development, 

www.dpcd.vic.gov.au, accessed 18 August 2011  
365  Department of Planning and Community Development, www.dpcd.vic.gov.au, accessed 18 August 2011 
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The  Advisory  Committee  held  public  hearings  over  seven  days  in  April  2008,  and  subsequently,  prepared  a 
report for the Minister recommending 45 conditions be applied to the project. According to Melbourne Water, 
most  of  the  recommendations were  supported  by  the Minister,  a  small  number  either  did  not  proceed  or 
proceeded in a modified form and some others were directed to be handled by the project Alliance as part of its 
more detailed environmental documentation  (sometimes as a direction by  the Minister and  sometimes as a 
recommendation).366 

Melbourne  Water  also  referred  the  project  to  the  federal  environment  minister  under  the  Environment 
Protection  and Biodiversity Conservation Act.  The  federal environment minister determined  that  the project 
was  a  ‘controlled  action’  and  required  approval  under  the  federal  legislation.  The  Department  of  the 
Environment, Water, Heritage and  the Arts accepted  the Victorian Government’s Project  Impact Assessment 
process as an accredited process.367 

Mr  Brad  Jessup,  Teaching  Fellow,  College  of  Law,  Australian  National  University,  stated  that  the Minister’s 
decision not to require an EES was ‘perplexing’, as the assessment process for the Sugarloaf pipeline ‘mimicked 
parts of  the EES process’ –  in particular  the development of an assessment  report, public  submissions and a 
public  hearing  –  however  each  aspect  was  ‘constrained’. 368  For  example,  scoping  requirements  were 
determined by the Minister without public consultation and were not publicly exhibited; terms of reference for 
the inquiry panel were ‘narrow’ and excluded economic matters and ‘did not adequately cover social matters’; 
expert evidence to be presented to the panel had to be provided in the written submissions, however the public 
was  given  20 business  days  to  read  the  Project  Impact  Assessment  Report,  prepare  their  submission  and 
‘identify, engage and seek a rigorous report from an expert’.369 Mr Jessup believes that this time limit ‘reduced 
the capacity for project opponents to present their strongest case’.370 

5.2.3 An Environment Effects Statement is not required 

Under the Environment Effects Act, the Minister may determine that a referred proposal does not 
require an EES, and will not be subject to conditions. Some examples of project proposals referred 
since 1 July 2006 that have not required an EES include:371 

• eight wind farms;372 
• Dingley Arterial;373  
                                            

366  Melbourne Water, correspondence received, 9 August 2010 
367  Mr R Clifford, Regional Delivery Manager, Waterways, Melbourne Water, Environment and Natural Resources 

Committee public hearing – Melbourne, 7June 2010, transcript of evidence, p.272 
368  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

correspondence received, 14 August 2010 
369  ibid. 
370  ibid. 
371  Victorian Government, submission no.40, pp.26–27 
372  For example: The Minister determined that the Ararat Wind Farm, which is the development of a 75 turbine Wind 

Energy Facility on land in Bulgana and surrounding areas, did not require an EES because, for example ‘the 
potential environmental effects of the project can be adequately assessed through the planning permit process 
under the Planning and Environment Act 1987’ and potential effects on landscape values and residential amenity 
are ‘likely to be of local significance only’. (Source: Minister for Planning, Reasons for Decision under Environment 
Effects Act 1978: Ararat Wind Farm, November 2008, p.1). The panel hearing, appointed to examine documentation 
and submissions relating to planning permits for the project, finished on 14 July 2010. The project was approved by 
the Minister for Planning in October 2010 

373  The Dingley Arterial Project will create a new dual carriageway arterial road, connecting Westall Rd to the 
Dandenong Bypass. The Minister determined that an EES was not required because ‘the reservation for this section 
of the Dingley Arterial Project has been long-established and has informed the development of adjoining land uses’, 
consequently, there is ‘no realistic alternative alignment available that would warrant investigation, having regard to 
its potential environmental effects…; the project is unlikely to have significant effects on biodiversity values, local 
amenity and aboriginal cultural heritage…’ (Source: Minister for Planning, Reasons for Decision under Environment 
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• Heywood Pulp Mill Site Extension; and374 
• HRL Dual Gas Demonstration Project.375 

Although not required to undergo the assessment provisions under the Environment Effects Act, 
these projects will most likely be or have been subject to other planning and environmental statutory 
controls to assess environmental impacts, such as planning permits, planning scheme amendments, 
or works approvals. 

For example, the Minister determined that the HRL Dual Gas Demonstration Project, which is a 
proposal for a power station using a combination of brown coal and natural gas, did not require an 
EES for the following reasons:376 

• potential environmental effects of operating the power station, including ‘opportunities to 
minimise greenhouse gas emissions,’ ‘can be adequately assessed under the Environment 
Protection Act’; 

• the power station will be located on an existing industrial site which has no significant 
biodiversity, cultural heritage, waterway or landscape features; 

• the proposed site is already zoned under the local planning scheme to provide for brown coal 
mining, electricity generation and associated uses; and 

• the proposed technology for power generation, ‘if commercially viable’, ‘is likely to significantly 
reduce the greenhouse gas intensity of power generation relative to brown coal-based power 
technologies currently in use in the Latrobe Valley’. The proposed technology ‘will also facilitate 
the implementation of pre-combustion capture of carbon dioxide when infrastructure for its 
transport and storage is commercially viable’.377  

However, some environmental groups were critical of the environmental merits of the project 
claiming that, if it proceeds, it will ‘produce greenhouse gas emissions at a similar scale to that of a 
standard black coal fired power station’, and will ‘increase the state’s emissions’ making it more 
difficult to reach the state government’s target.378 

                                                                                                                                    

Effects Act 1978: Dingley Arterial Project, December 2009, p.1) Construction of the arterial began in January 2011. 
The proponents, VicRoads, state: ‘All works are undertaken in line with strict guidelines to minimise environmental 
impacts, and in consultation with Greater Dandenong and Kingston Councils, and the Department of Sustainability 
and Environment’. (Source: VicRoads, www.vicroads.vic.gov.au, accessed 26 July 2011) 

374  The Minister determined that the Heywood Pulpmill extension did not require an EES because the original project 
had been ‘extensively assessed through an EES process’, and potential effects on landscape values are likely to be 
‘of local significance only and can be managed through the provisions of the Schedule to Special Use Zone 5 of the 
local planning scheme’. (Source: Minister for Planning, Reasons for Decision under the Environment Effects Act 
1978: Heywood Pulpmill Relocation, April 2007, p.1) The proponents have since decided that the proposed 
Heywood Pulpmill will not go ahead. Heywood Pulp Mill, www.heywoodpulpmill.com.au  

375  Proponent Dual Gas Pty Ltd proposed in 2009 to develop a 550 megawatt base-load power station which will use 
the Integrated Drying Gasification Combined Cycle technology, which utilises combustion of hydrogen-containing 
synthetic gas produced from brown coal, as well as natural gas. Minister for Planning, Decision under the 
Environment Effects Act and reasons for decision: Dual Gas Demonstration Project, November 2009, pp.1–2 

376  Minister for Planning, Decision under the Environment Effects Act and reasons for decision: Dual Gas 
Demonstration Project, November 2009, pp.1–2 

377  ibid. 
378  For example, refer to: Friends of the Earth, The HRL coal fired power station, www.melbourne.foe.org.au, accessed 

10 September 2010; also refer to: $100m for ‘clean coal’ plant, www.news.com.au, 12 March 2007, accessed 10 
September 2010; the Australian Climate Justice Program, HRL challenged over ‘clean coal’ claims, media release, 
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In May 2011 the EPA issued HRL with part approval for the project.379 A works approval was granted 
to construct a 300 megawatt plant.380 HRL’s project proposal featured a 600 megawatt plant with two 
gasifiers and turbines, however, the EPA has not granted approval for the second gasifier and 
turbine.381 This will be reviewed when the proponent is able to ‘demonstrate the successful operation 
of the first phase of the demonstration project’.382 

The Environment Defenders Office launched an appeal against the EPA’s approval decision at 
VCAT on 10 June 2011 383 , arguing that ‘the plant does not meet best-practice standards for 
electricity generation because it was compared with other coal-fired power stations, rather than 
cleaner technologies’ and ‘approval of the plant is inconsistent with state and federal environmental 
policies, including a Victorian Government target to reduce emissions by 20 per cent by 2020’.384 

5.3 Environmental impact assessment under other statutory processes 
The Committee recognises that many projects will have localised effects that can be assessed 
through other processes. 

When a project is determined by the Minister not to require an EES, an assessment of a project’s 
environmental impact can occur through other routine regulatory processes. 385  Some level of 
environment assessment occurs under the following legislation: 

• Planning and Environment Act 1987 (Vic); 
• Major Transport Projects Facilitation Act 2009 (Vic);  
• Environment Protection and Biodiversity Conservation Act 1999 (Cth); and 
• Environment Protection Act 1970 (Vic). 

Environmental assessment processes under these Acts are discussed below. 

Environmental impacts may also be assessed under the works approval process under the 
Environment Protection Act, as outlined in chapter two. 

                                                                                                                                    

20 July 2007, www.climatelaw.org/media/2007July20, accessed 6 September 2010; Environment Victoria, Coal 
power station rebrand is last gasp of a polluting project, Friday 25 September 2009, 
www.environmentvictoria.org.au, accessed 10 September 2010; also refer to: Friends of the Earth, Corporate 
Watch Australia: HRL Limited: Burning Coal at Three Minutes to Midnight’, 2008 

379  Environment Protection Authority Victoria, www.epa.vic.gov.au, accessed 8 July 2011 
380  Environment Protection Authority Victoria, EPA Grants Part Approval for Dual Gas Demonstration Project, media 

release, 20 May 2011 
381  ibid. 
382  ibid. 
383  The VCAT hearing is expected to commence on 24 October 2011, Environment Protection Authority Victoria, 

www.epa.vic.gov.au, accessed 22 August 2010)  
384 The appeal is on the behalf of Environment Victoria and climate action group – Locals into Victoria's Environment; 

Ms B Merhab, ‘Court action clouds new power plant’, Herald Sun newspaper, 11 June 2011, p.30; also refer to: 
Environment Defenders Office (Victoria), www.edo.org.au/edovic/hrl, accessed 22 August 2011 

385  Victorian Government, submission no.40, pp.19–21 
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5.3.1 Planning and Environment Act 1987 

There are three mechanisms under the Planning and Environment Act that are designed to assess 
and consider environmental effects. These include: 

• planning permits; 
• planning scheme amendments; and 
• advisory committees. 

Under the Planning and Environment Act, responsible authorities must consider any significant 
effects that the use (operation of the project) or development (construction of the project) may have 
on the environment when assessing planning permits. 386 The responsible authority may consider any 
significant social and economic effects of the use or development.387 

In addition, in preparing a planning scheme or planning scheme amendment, a planning authority 
‘must take into account any significant effects which it considers the scheme or amendment might 
have on the environment or which it considers the environment might have on any use or 
development’. 388  A planning authority ‘may take into account its social effects and economic 
effects’.389 

Further, the Victoria Planning Provisions, including the State Planning Policy Framework, must be 
considered when applications are prepared and assessed. Clause 15 of the Victoria Planning 
Provisions provides the state planning policy for the environment. The purpose of state policy in 
planning schemes is to: 

… inform planning authorities and responsible authorities of those aspects of state level 
planning policy which they are to take into account and give effect to in planning and 
administering their respective areas. It is the State Government's expectation that planning and 
responsible authorities will endeavour to integrate the range of policies relevant to the issues to 
be determined and balance conflicting objectives in favour of net community benefit and 
sustainable development.390 

Under the Planning and Environment Act, the Minister can also appoint an advisory committee to 
advise him or her on ‘any matter’ which the Minister refers391, such as the merits of a particular 
development proposal or planning policy issue.392 Terms of Reference established by the Minister 
will identify specific matters to be examined by the advisory committee and the means of inquiry, 
such as a public hearing.393 Advisory committees can examine alternatives to a project, in contrast to 
the ‘routine’ planning permit or scheme amendment process which does not require investigation of 
alternatives to a proposal.394 

                                            

386  Planning and Environment Act 1987 (Vic) s.60(1)(e) 
387  ibid., s.60(1A)(a) 
388  ibid., s.12(2)(b) 
389  ibid., s.12(2)(c) 
390  Victoria Planning Provisions, Clause 11, p.1  
391  Planning and Environment Act 1987 (Vic) s.151 
392  Department of Infrastructure, Environment Assessment Review: Issues and options, Technical paper, 2002, p.103 
393  ibid. 
394  ibid. 
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A key issue identified in the issues and options paper for the Environment Assessment Review 
(2002) in regards to the advisory committee process was that, whilst there are internal protocols for 
the operation of advisory committees formed by Planning Panels Victoria, there is no formal, routine 
process that an advisory committee must follow.395 The Committee believes that there would be 
merit in the development of guidelines that is publicly available on these matters. 

In relation to a proposed development on the Port Campbell foreshore, the Port Campbell 
Community Group advised the Committee that ‘there appears to be no appropriate planning or policy 
frameworks which will consider or manage potential impacts’ of a proposed development they are 
concerned about on the coastal headland.396 For example, advice that the Port Campbell Community 
Group received from the Victorian Civil and Administrative Tribunal stated: ‘geotechnical issues are 
“not a matter that we need to resolve in this planning permit process”’. 397  The group is also 
concerned that the local council, as the responsible authority, ‘does not have the expertise to 
consider the impact of the development on the environment’.398  

On the other hand, the Committee was advised by Mr Brad Jessup, Teaching Fellow, College of 
Law, Australian National University, that planning processes under the Planning and Environment 
Act have certain safeguards that are absent from the Environment Effects Act. Mr Jessup identified 
the following advantages of assessment under the Planning and Environment Act compared to the 
Environment Effects Act: 399 

• there is increased transparency and more predictable processes; 
• there are fixed timelines; 
• the assessment regime is linked with approval; 
• community participation is specified in the planning scheme or the Act; and 
• there is greater scrutiny of decisions, including by both houses of Parliament.400  

As a result of these additional safeguards, Mr Jessup proposed that the environmental assessment 
process be incorporated into the Planning and Environment Act.401 This was also suggested in the 
submission from the Environment Institute of Australia and New Zealand, in which a member of the 
Institute supported an ‘expansion’ of the Planning and Environment Act to include ‘environmentally 
significant projects’. 402 

                                            

395  ibid., p.104 
396  Port Campbell Community Group, submission no.51, p.3 
397  ibid. 
398  ibid., pp.3, 6 
399  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission 37, attachment 5, pp.4–5 
400 For example, under Part 3AA, Division 3, Planning and Environment Act 1987 (Vic), the following amendments 

require ratification after they are approved by the Minister: an amendment to a metropolitan fringe planning scheme 
that amends or inserts an urban growth boundary; or an amendment that has the effect of altering or removing the 
controls over the subdivision of any green wedge land to allow for the land to be subdivided into more lots or into 
smaller lots than allowed for in the scheme. (Source: Department of Sustainability and Environment, Planning 
Provisions for Melbourne’s Green Wedges, November 2003, p.1) 

401  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission 37, p.2 and attachment 5, p.4 

402  Environment Institute of Australia and New Zealand, submission no. 42, survey response, p.21 
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Associate Professor Ian Thomas, Discipline Head of Environment and Planning at RMIT suggested 
that ‘responsibility for environmental (and social) assessment be explicitly included in the current 
suite of “development” Acts’, such as the Planning and Environment Act.403 Associate Professor 
Thomas was concerned that, EESs have become more about planning the environmental 
management of the construction and operation of projects, rather than the examination of significant 
issues and alternatives.404  

In order to illustrate that planning processes under the Planning and Environment Act have the 
capacity to provide a transparent examination of the environmental impacts of a project, Mr Jessup 
highlighted the Hazelwood Mine Extension Project as an example. Mr Jessup advised the 
Committee that the consideration of greenhouse gas emissions resulting from the combustion of the 
coal in the Hazelwood power station was excluded from the assessment and inquiry by the Minister 
for Planning and the DPCD for this project, even though it was ‘a matter of principle concern to the 
community’.405 It was only after an appeal to the Victorian Civil and Administrative Tribunal (VCAT) 
under the Planning and Environment Act, that the issue of greenhouse gas emissions was able to be 
considered.406 The opportunity to appeal to VCAT was available because there was a joint inquiry 
panel established to investigate both the EES and the Planning Scheme Amendment. VCAT 
concluded that assessment of greenhouse gas matters could not be excluded from consideration 
under the Planning and Environment Act process, and therefore, the panel must ‘provide a 
reasonable opportunity to be heard to any party who wishes to make a submission in relation to the 
environmental impacts of greenhouse gas emissions from the Hazelwood Power Station’.407 As Mr 
Jessup advised the Committee: 

The Hazelwood Extension Project displayed a fundamental flaw with the EES process: that the 
matters for consideration and assessment are determined solely by the Minister for Planning. 
There are no mandatory considerations in the Act, compared to the Planning and Environment 
Act 1987 (Vic). Rather, each project is assessed against terms of reference designed within the 
Department of Planning and Community Development, and the inquiry panel can ignore any 
submissions falling outside any limited terms of reference. While this is not necessarily 
problematic, and I have argued that assessments should be focused on limited and crucial 
rather than wide-ranging and inconsequential matters, it is very problematic when the terms of 
reference exclude the most important concerns of the community.408  

The Committee agrees that there are additional checks and balances that exist under the Planning 
and Environment Act. However, the Committee is of the view that the implementation of 
environmental impact assessment should remain a separate piece of legislation and a stand-alone 
process, as the Planning and Environment Act does not necessarily provide the appropriate scope 
for a comprehensive environmental assessment. Furthermore, as the Environment Institute of 
Australia and New Zealand explained, the planning process can rely too heavily on local authority 

                                            

403  Associate Professor I Thomas, correspondence received, 21 April 2010; Associate Professor I Thomas, submission 
no.20, p.2 

404  Associate Professor I Thomas, submission no.20, p.2 
405  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission 37, p.3; C Berger, ‘Hazelwood: A new lease on life for a greenhouse dinosaur’, T Bonyhady and 
P Christoff (eds), Climate Law in Australia , 2007, pp.164–165. Note that this exclusion was struck down by Justice 
Stuart Morris in Australian Conservation Foundation v Minister for Planning [2004] VCAT 2029. See, further, Berger, 
pp.166–167 

406  Australian Conservation Foundation v Minister for Planning [2004] VCAT 2029 (29 October 2004)  
407  ibid., [1(b)(i)] 
408  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission 37, p.3 
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planners who do not have the expertise in environmental assessment. In this case in particular, 
many of the environmental assessment requirements are carried out as a condition of the planning 
permit, which can be too late in the process to incorporate environmental issues into the final design 
of the project.409  

5.3.2 Major Transport Projects Facilitation Act 2009  

The Major Transport Facilitation Projects Act 2009 provides for the assessment and approval of 
major transport projects in Victoria.410 The DPCD advised the Committee that ‘it is intended that a 
project declared under the Major Transport Projects Facilitation Act will not need to be referred 
under the Environment Effects Act’.411  

A major transport project ‘is ‘declared’ by the Governor in Council on the recommendation of the 
Premier after being assessed as being of state or regional economic, social or environmental 
significance’. 412  Declared projects are assessed using one of two assessment pathways, which 
include: an Impact Management Plan which can be applied ‘where the land is wholly owned by a 
public authority or reserved for a public purpose’ and in cases where ‘only a limited number of 
approvals are required’;413 or a Comprehensive Impact Statement which can be applied if the project 
does not meet the criteria for an Impact Management Plan.414 

The Act aims to create a ‘one-stop-shop’ for assessment approvals and delivery of major transport 
projects in Victoria.415 

The Environment Defenders Office has expressed the following concerns in relation to the Major 
Transport Projects Facilitation Act: 

• the Minister for Planning becomes the decision-maker under all relevant legislation, including the 
Coastal Management Act 1995, Environment Protection Act 1970, Water Act 1989, and the 
Wildlife Act 1975; 

• criteria that are mandatory considerations under the above acts become non-mandatory when 
the Minister for Planning is making those decisions under the Major Transport Projects 
Facilitation Act; 

• assessment requirements are largely left to guidelines; 

                                            

409  Environment Institute of Australia and New Zealand, submission no. 42, p.2 
410  Department of Planning and Community Development, www.dpcd.vic.gov.au, accessed 14 July 2010 
411  Victorian Government, submission no.40, p.20 
412  Explanatory Memorandum, Major Transport Projects Facilitation Bill 2009, p.2; Department of Planning and 

Community Development, www.dpcd.vic.gov.au, accessed 25 August 2011 
413  Department of Planning and Community Development, Explanatory memorandum, Major Transport Projects 

Facilitation Bill 2009, p.2, www.dpcd.vic.gov.au, accessed 14 July 2011 
414  ibid. 
415  Department of Planning and Community Development, www.dpcd.vic.gov.au, accessed 3 August 2011 
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• there are short time frames for public comment, and the Minister can exclude cross examination 
in an assessment committee hearing; 

• there are no requirements for public consultation for major transport projects being assessed on 
the lower level of assessment (impact management plans); and 

• there are limited appeal rights.416 

The Committee believes that all major projects, including major transport projects, should be subject 
to a transparent environmental impact assessment process under the EIA legislation. 

5.3.3 Environment Protection and Biodiversity Conservation Act 1999 (Cth) 

As outlined in chapter two, under the Environment Protection and Biodiversity Conservation Act 
proposals that may have a significant impact on Matters of National Environmental Significance 
(MNES) are assessed. An ‘action’ that may have an impact on a MNES is prohibited under the 
federal legislation unless it has been approved by the federal environment minister.  

The Environment Protection and Biodiversity Conservation Act provides opportunities for bilateral 
agreements between Commonwealth and state governments. The ‘assessment by Environment 
Effects Statement under the Victorian Environment Effects Act 1978’ has been accredited under the 
bilateral agreement, Agreement between the Australian Government and the State of Victoria 
relating to environmental impact assessment.417 Other accredited Victorian assessment processes 
include: 

• assessment by an Advisory Committee or a joint Advisory Committee/Panel under the Planning 
and Environment Act 1987; 

• assessment by permit application under the Planning and Environment Act 1987; 
• assessment under the Environment Protection Act 1970 (i.e. works approval); and 
• assessment by a Panel under the Water Act 1989.418 

The bilateral agreement came into operation on 20 June 2009. The DPCD advised the Committee 
that the purpose of the bilateral agreement ‘is to remove duplication of assessment processes for 
projects which require approval under both state and Commonwealth legislation’.419  

                                            

416  Environment Defenders Office (Victoria), Issues paper, Major Transport Facilitation Bill 2009: Issues and concerns; 
Environment Defenders Office (Victoria), correspondence received, 10 August 2010 

417  Department of the Environment, Water, Heritage and the Arts, Agreement between the Australian Government and 
the State of Victoria relating to environmental impact assessment, 20 June 2009, p.14 

418  Department of the Environment, Water, Heritage and the Arts, Agreement between the Australian Government and 
the State of Victoria relating to environmental impact assessment, 20 June 2009 

419  Victorian Government, submission no.40, p.16 
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The Committee received some evidence expressing concern about the bilateral agreement.420 The 
Environment Defenders Office believes that the state EES process is ‘inadequate’, and therefore 
assessment of matters of national significance through the state process will ‘not be 
comprehensively and transparently assessed’.421 As the Environment Defenders Office stated to the 
Committee: 

The consequence of the Commonwealth accrediting Victoria’s existing assessment approach is 
that Victoria’s inadequate process is applied to assess and regulate the environmental impacts 
of Victorian projects on matters of highest concern to the Commonwealth. These matters are 
therefore not guaranteed to be comprehensively and transparently assessed.422 

Mr Andrew Macintosh, Associate Director at the Centre for Climate Law and Policy, Australian 
National University, was disappointed that the Commonwealth did not demand higher standards 
from Victoria’s assessment regime before entering into the bilateral agreement and as a result, it has 
‘fallen short of what the expectations were for the bilateral agreement process’.423 The Committee 
was advised that this has consequently ‘delayed much needed reform’.424  

The Minerals Council of Australia supported the accreditation of the EES process under the 
Environment Protection and Biodiversity Conservation Act as an approval bilateral, rather than just 
an agreement bilateral. If a proposed action is covered by an approval bilateral it will be assessed 
and approved by the state or territory in accordance with an agreed management plan and no further 
approval is required from the federal environment minister under the Environment Protection and 
Biodiversity Conservation Act.425 The Minerals Council of Australia advised the Committee that ‘the 
achievement of an approval bilateral agreement would remove the duplication of effort and the 
potential avenue for conflict and delay from the regulatory landscape’.426 However, the Committee 
would be opposed to this course while the EES process remains in its current form.  

5.4 Assessment methods 
Several submissions received by the Committee were of the opinion that the current referral 
decisions available to the Minister for Planning under the Environment Effects Act do not provide 
sufficient flexibility for matching the assessment process to the scale of environmental risk or level of 
complexity.427 According to the Victorian Planning and Environmental Law Association: 

                                            

420  For example, refer to: Environment Defenders Office (Victoria), submission no.27, p.16; Mr A Macintosh, Associate 
Director, Centre for Climate Law and Policy, Australian National University, Environment and Natural Resources 
Committee public hearing – Melbourne, June 7 2010, transcript of evidence, p.255 

421  Environment Defenders Office (Victoria), submission no.27, p.16 
422  ibid. 
423  Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University, Environment 

and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.255 
424  Environment Defenders Office (Victoria), submission no.27, p.16 
425  Department of Sustainability, Environment, Water, Population and Communities, Bilateral agreements, 

www.environment.gov.au, accessed 16 August 2011 
426  Minerals Council of Australia, Victorian Division, submission no. 28, p.11 
427  For example, refer to: Environment Defenders Office (Victoria), submission no. 27, p.10; Victorian Planning and 

Environmental Law Association, submission no. 55, p.5; Colac Otway Shire, submission no. 35, p.3  
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Any Act should contain sufficient flexibility to ensure that the size of the task of environmental 
investigation is proportionate to the size of the project. A ‘one size fits all’ approach would not 
be appropriate. Different levels of assessment - from assessment on the preliminary 
documentation to an EES or to a full inquiry - would provide the necessary range and flexibility. 
Clearly articulated criteria matching project size to a particular level of assessment should also 
be considered.428  

Colac Otway Shire was in favour of the addition of an intermediate tier of assessment: 

At present the levels of environmental assessment in Victoria vary widely with some projects 
subjected to a detailed, costly and lengthy assessment process under the Environment Effects 
Act while other projects are merely assessed under the Planning and Environment Act as part 
of the planning permit application process. There is a need for a middle tier of environmental 
assessment particularly for those forms of environmental impacts which are regional in nature 
where the effects are not of state significance but which are greater than local significance.429  

The Council drew on its own experience of processing Amendment C29 (over the period of 
2003-2008) to the Colac Otway Planning Scheme to facilitate a golf course and residential 
development at Apollo Bay, a development that was ultimately not approved by the Minister for 
Planning.430 The Council advised that the proposal was a prime example of the type of project 
appropriate for a middle tier assessment process as it raised wide-ranging environmental issues that 
could have been assessed up-front through an environmental assessment process.431 The Council 
stated that an EES process for that project ‘may have had potential’ to ‘avoid much of the time and 
resources that were collectively spent by all parties’ during the subsequent amendment process.432  

The Committee notes a tiered assessment system is utilised under Commonwealth and Western 
Australian environmental impact assessment legislation, which will be examined below. 

5.4.1 Assessment under the Environment Protection and Biodiversity Conservation 
Act 1999 (Cth) 

Under the Environment Protection and Biodiversity Conservation Act, proposed actions that are 
determined by the federal environment minister to be a ‘controlled action,’433 can be assessed using 
different methods, depending on a range of considerations including the complexity of the proposed 
action.434 Actions can be assessed using one of the following assessment approaches:435 

• assessment on referral information; 
• assessment on preliminary documentation; 
• assessment by public environment report; 

                                            

428  Victorian Planning and Environmental Law Association, submission no. 55, p.5 
429  Colac Otway Shire, submission no. 35, p.3 
430  ibid. 
431  ibid. 
432  ibid. 
433  The proposed action is likely to have a significant impact on one or more matters protected by the Enviornment 

Protection and Biodiversity Conservation Act 1999 (Cth) 
434  Department of Sustainability, Environment, Water, Population and Communities, www.environment.gov.au, 

accessed 2 August 2010 
435  A proposal can also be assessed using an accredited assessment process, such as a bilateral agreement between 

a state government and the Commonwealth government 
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• assessment by environmental impact statement; and 
• assessment by public inquiry.436 

As illustrated in figure 5.1: 

Figure 5.1  EPBC Act environment assessment process  

 

Source: Department of the Environment, Water, Heritage and the Arts, EPBC Act – Environment Assessment Process, 2010 p.5 

                                            

436  Department of the Environment, Water, Heritage and the Arts, EPBC Act –Environment Assessment Process, 2010, 
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A referral is displayed on the Department of Sustainability, Environment, Water, Population and 
Communities’ website and public comments are invited for a period of 10 business days.437 The 
Minister’s referral decision is also made publicly available on the department’s website, which 
includes the affected matters of national environmental significance.438 

Assessment on referral information is undertaken solely on the information provided in the referral 
form. The department prepares a draft recommendation report, which is made available for public 
comment for 10 business days. A recommendation report is finalised and provided to the federal 
environment minister. The assessment process is to be completed within 30 business days of the 
referral decision. A decision must be made by the Minister within 20 business days of receiving the 
final recommendation report.439 

Assessment on preliminary documentation is undertaken utilising the referral form and any other 
relevant material identified by the federal environment minister as being necessary to adequately 
assess a proposed action.440 The Minister directs the proponent to publish referral information and 
any additional information requested by the Minister for public comment. If public comments are 
received, the proponent provides the Minister with revised information in response to comments. The 
proponent must publish the revised information and public comments within 10 business days. The 
department prepares a recommendation report which is provided to the Minister. The Minister then 
makes an approval decision, with or without conditions. A decision must be made within 40 business 
days of receiving the finalised documentation from the proponent.441  

Assessments by public environment report and assessment by environmental impact statement are 
very similar processes, which both involve the federal environment minister providing either standard 
or tailored guidelines to the project proponent for the preparation of a draft public environment report 
or environmental impact statement. The proponent prepares the public environment report or 
environmental impact statement, which the Minister must approve for public exhibition. The level of 
documentation required for an environmental impact statement is the most extensive. 442  Public 
comments are invited, and the comments must be taken into account when the proponent prepares 
its final public environment report or environmental impact statement. The final public environment 
report or environmental impact statement is provided to the Minister and published. The department 
prepares a recommendation report which is provided to the Minister, who makes the approval 
decision. A decision must be made within 40 business days of receiving finalised documentation 
from the proponent.443  

For assessment by public inquiry, the Environment Protection and Biodiversity Conservation Act 
provides for the Minister to appoint commissioners to undertake a public inquiry into the 
environmental and other impacts of a proposed action. On completion of the inquiry, the 
Commissioner must report to the Minister. A public inquiry has the potential to provide the most 
thorough process of environmental impact assessment, allowing the greatest scrutiny of the relevant 
                                            

437  ibid., p.2  
438  Department of Sustainability, Environment, Water, Population and Communities, www.environment.gov.au, 

accessed 11 August 2010 
439  Department of the Environment, Water, Heritage and the Arts, EPBC Act –Environment Assessment Process, 2010, 

p.5 
440  ibid. 
441  ibid. 
442  Law Handbook Online, www.lawhandbook.sa.gov.au, accessed 11 August 2010 
443  Department of the Environment, Water, Heritage and the Arts, EPBC Act –Environment Assessment Process, 2010, 

p.2 
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science and the greatest public participation. While public inquiries were held under the 
Commonwealth's original Environment Protection (Impact of Proposals) Act 1974 - with particular 
effect in relation to sand mining on Queensland's Fraser Island - none have been held under the 
Environment Protection and Biodiversity Conservation Act. However, the recent independent review 
of the Act identified public inquiries as an underused method of investigation and suggested they be 
used more frequently.444 

There has been provision, since February 2007, for the Minister to reject a referral where ‘it is clear 
that the action would have unacceptable impacts’.445 In this instance, the Minister must give notice of 
the decision and reasons for it, after which the proponent may resubmit the proposal in modified 
form or ask for the decision to be reconsidered. 

The 2009 review of the Environment Protection and Biodiversity Conservation Act recommended 
that the methods of assessment be streamlined, as there is some duplication between the forms of 
assessment. The review recommended that the number of assessment options under the Act be 
reduced to the following: 

• assessment by preliminary documentation: this would combine assessment by referral 
information and assessment by preliminary documentation by expanding the definition of 
preliminary documentation to include information provided in the referral; 

• assessment by environmental impact statement: the review recommended removing 
assessment by public environment report because of its similarities to an environmental impact 
statement; and 

• assessment by public inquiry.446 

Although there are detailed guidelines to describe what constitutes a significant impact, there is little 
guidance regarding how and when the different assessment methods apply. The Committee noted 
the Environment Protection and Biodiversity Conservation Act review supported the introduction of 
specific criteria and clear guidance to clarify when assessment by each method should apply, in 
order to meet the Australian Government’s obligations under the Intergovernmental Agreement on 
the Environment (1992), which states: 

(iii) assessing authorities will provide all participants in the process with guidance on the 
criteria for environmental acceptability of potential impacts including the concept of 
ecologically sustainable development, maintenance of human health, relevant local and 
national standards and guidelines, protocols, codes of practice and regulations;447  

(vii) levels of assessment will be appropriate to the degree of environmental significance and 
potential public interest.448 

                                            

444  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.70 

445  Environment Protection and Biodiversity Conservation Act 1999 (Cth) s. 74B 
446  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 

independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.70 

447  Department of Sustainability, Environment, Water, Population, and Communities, Intergovernmental agreement on 
the environment, May 1992, schedule 3, 3(iii) 

448  ibid., schedule 3, 3(vii) 
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5.4.2 Assessment under the Environmental Protection Act 1986 (Western 
Australia) 

Western Australia’s culture of referral, which was discussed in chapter four, results in the ‘automatic’ 
referral of many proposed major developments.449 In Western Australia, the decision on whether a 
proposal should be assessed is made by the Environmental Protection Authority (EPA). Although the 
Act does not specify the types of proposals that require assessment, the administrative procedures 
set out a number of factors that the EPA may have regard to in determining whether a proposal is 
likely to have significant effect on the environment.450  

Where the EPA decides not to assess a proposal, it may instead give ‘public advice’ to the 
proponent and any relevant decision-making authority, on the environmental aspects of the 
proposal.451  

Where the EPA decides to assess a proposal, it will determine which of the following levels of formal 
assessment will apply:452 

• assessment on proponent information; or 
• public environment review. 

With the approval of the Minister for Environment, a public inquiry may be held for the purposes of 
assessing a proposal.453 

The Environmental Protection Act 1986 (WA) also provides the basis for the EPA to assess a 
strategic proposal,454 which can be a policy, plan, program or development. Western Australia’s 
experience with strategic environment assessment is discussed in chapter ten.  

For all levels of formal assessment, once the documentation and public review procedures have 
been completed, the EPA prepares a report for the Minister. The Minister then determines whether 
the project can be implemented, and under what conditions. The Ministerial approval conditions are 
legally binding on proponents 455  and the Act provides for monitoring, 456  enforcement 457  and 
penalties458 to ensure conditions are complied with. 

                                            

449  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.58 

450  Western Australian Government Gazette, Environmental impact assessment administrative procedures 2010, 
p.5985 

451  ibid., p.5986 
452  ibid., p.5987 
453  ibid., p.5989 
454  Environmental Protection Act 1986 (WA) s.40B 
455  ibid., s.47 
456  ibid., s.48(1) 
457  ibid., s.48(1a); Part VI 
458  Environmental Protection Act 1986 (WA) Schedule 1. If a proponent does not comply with s.48(6) of the Act, which 

stated that an order can be served on a proponent to stop implementation of the proposal within 24 hours if a 
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may be fined up to $325,000 
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Recent amendments to the Administrative Procedures in November 2010 reduced the levels of 
assessment in Western Australia from five to two, to make the assessment process ‘simpler and less 
confusing to communicate’.459 The two formal levels of assessment that currently exist in Western 
Australia are described below: 

Assessment on proponent information 

Assessment on proponent information has two categories of assessment as outlined in figure 5.2:  

                                            

459  Environmental Protection Authority, Western Australia, Review of the environmental impact assessment process in 
Western Australia, March 2009, p.27 
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Figure 5.2 Process for assessment on proponent information (API) 
 (Western Australia) 

 

Source: Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, p.5993 
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Category A applies to proposals meeting the following criteria: 

• the proposal raises a limited number of significant environmental factors that could be readily 
managed, and for which there is an established condition-setting framework; 

• the proposal is consistent with established environmental policy frameworks and standards;  
• demonstrated appropriate and effective stakeholder consultation; and 
• there is limited or local interest in the proposal.460 

Assessment on proponent information provides for the assessment of a proposal where the 
acceptability or unacceptability of a proposal is apparent at the referral stage, including the 
environmental impact of the proposal and proposed environmental management.461 A public review 
is not considered necessary if the proponent has appropriately and effectively consulted with 
affected stakeholders during the preparation of the proposal or if public review is unlikely to identify 
any further environmental issues.462  

If sufficient information is provided in the referral documentation, the EPA assesses the proposal, 
seeks comments from key government agencies and submits its report to the Minister. Information 
requirements are outlined in the Administrative Procedures.463  

If additional information is required for assessment, the EPA issues a scoping guideline to the 
proponent, and the proponent must prepare an environmental review document acceptable to the 
EPA and consult with stakeholders. A document will be considered adequate for review if it meets 
certain criteria outlined in the Administrative Procedures.464  The EPA assesses the proponent’s 
documentation and submits its report to the Minister. 

                                            

460 Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
p.5988  

461  ibid., p.5987  
462  ibid., p.5987 
463  In order for the EPA to assess the proposal under Assessment on Proponent Information, referrals should contain 

the following information: 
• description of proposal and alternatives considered; 
• description of the receiving environment; 
• identification of key issues; 
• analysis of direct and indirect impacts of the proposal, including cumulative impacts; 
• findings of the surveys and investigations undertaken; 
• identification of management measures to mitigate significant adverse impacts; and/or offsets; 
• spatial datasets, information products and databases required; 
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Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
pp.5994–5995 

464  For example: it addresses the matters identified in the scoping guideline; it is readable, understandable, accurate, 
concise, complete and technically sound; it addresses relevant environmental policies and standards; quality 
assurance is ensured; it does not include statements purported to be the views of others without references. 
Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
p.5992 
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Category B applies to proposals unlikely to be environmentally acceptable. A proposal will be 
considered environmentally unacceptable if it meets the following criteria: 

• the proposal is inconsistent with established environmental policy frameworks, guidelines or 
standards; or 

• the proposal is likely to have a significant impact on a critical asset; or 
• the proposal raises one or more significant environmental factors or issues that do not meet the 

EPA’s environmental objectives; and 
• the proposal could not be reasonably modified to meet the EPA’s environmental objectives.465 

If the EPA considers that there is adequate information in the referral documentation to demonstrate 
that the proposal is environmentally unacceptable, the Chair of the EPA will advise the proponent on 
the likely outcome of the assessment and encourage the proponent to either: 

• no longer proceed with the proposal; and/or 
• submit a new, significantly modified proposal (in terms of project design and/or location).466 

If the proponent decides to proceed with the original proposal, the EPA publishes the level of 
assessment as assessment on proponent information (environmentally unacceptable), assesses the 
proposal and submits the EPA Report to the Minister.467 

Public environmental review  

A public environmental review provides for the assessment of proposals with more significant 
environmental impacts, which meet any one of the following criteria: 

• the proposal is of regional and/or statewide significance; 
• the proposal has several significant environmental issues or factors, some of which are 

considered to be complex or of a strategic nature; 
• substantial and detailed assessment of the proposal is required to determine whether, and if so 

how, the environmental issues could be managed; or 
• the level of interest in the proposal warrants a public review period.468 
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Chapter 5:  Levels of environmental impact assessment 

Page 101 

The assessment process for public environmental review is outlined in figure 5.3. 

Figure 5.3 Process for public environmental review 
 (Western Australia) 

 

Source: Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, p.5996 
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The EPA determines whether the proponent or the EPA will prepare the environmental scoping 
document, whether the scoping document requires a public review, and the length of the review 
period.469 If the proponent is to prepare the environmental scoping document, the EPA may require 
the proponent to publicly exhibit the document for two weeks.470 

The proponent then prepares a public environmental review document, in accordance with the 
environmental scoping document and the general requirements outlined in the Administrative 
Procedures.471 Once approved by the EPA, the public environmental review document is publicly 
displayed for between 4 and 12 weeks. The length of the public review will be determined by the 
EPA on a case-by-case basis.472 

After public review, the EPA summarises the pertinent issues raised in submissions and provides 
these to the proponent who is required to provide a written response to the issues.473 Once satisfied 
with the proponent’s response, the EPA assesses the proposal, including all documentation, obtains 
advice from any other person/s it considers appropriate, and submits its report to the Minister.474  

Based on the Committee’s review of the levels of assessment under the Western Australian and 
Commonwealth environmental impact assessment frameworks, some of the features that reflect 
good practice include: 

• a range of assessment levels that allows for the broader capture of projects; 
• clear demarcation between the different levels of assessment; and  
• detailed guidance on the environmental impact assessment documentation required for the 

assessment of projects at the different levels. 

                                            

469  Office of the Environmental Protection Authority, Fact Sheet: Public Environmental Review, p.2 
470  Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 

p.5997 
471  The public environmental review document should contain the following information: 

• description of proposal and alternatives considered; 
• description of the receiving environment; 
• identification of key issues; 
• analysis of direct and indirect impacts of the proposal, including cumulative impacts; 
• findings of the surveys and investigations undertaken; 
• identification of measures to mitigate significant adverse impacts; and/or offsets; 
• environmental management program; 
• demonstration that the expectations for EIA identified in the Administrative Procedures were addressed; 
• demonstration that proposal conforms with relevant environmental policies and standards; and 
• details of stakeholder consultation. 
Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
p.5998 

472  Western Australian Government Gazette, Environmental Impact Assessment Administrative Procedures 2010, 
p.5999 

473  ibid., p.6000 
474 ibid., p.5996 
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5.5 Responsibility for determining the level of assessment 
The Committee noted that a key strength of the Western Australian environmental impact 
assessment framework is that once a project is referred, the EPA determines the level of 
assessment. Further, the referral is displayed for public comment and the EPA’s decision not to 
assess a proposal is subject to appeal by any person.  

In Victoria, the Minister for Planning makes a decision regarding the referral of proposals. As 
discussed earlier, the Minister determines whether a project will require an EES or not, with or 
without conditions. The Committee was advised in several submissions that the discretion involved 
in this step of the EES process is a significant concern.475 According to Mr Jessup, ‘decisions about 
what projects require assessment are not made transparently’.476 Mr Barton Napier, Principal, Coffey 
Environments was also critical of the current arrangements and advised the Committee: 

We believe that the problems that arise throughout the conduct of the process really relate to 
the discretionary powers of the Minister for Planning and the application of those powers, and 
particularly how political objectives, imperatives and other things influence the decision-making 
about whether or not an EES is required.477 

Chapter four outlined the benefits of having clear criteria for the term ‘significant impact’, which the 
Committee believes will contribute to increased transparency in referrals and referral decisions 
under the Environment Effects Act. However, the Committee is of the view that this stage in the EES 
process can be further strengthened by transferring responsibility for the referral decision to the 
Department of Planning and Community Development (DPCD), rather than the Minister for Planning.  

Allocating responsibility to the DPCD to determine the level of assessment required, utilising a 
robust technical and risk-based approach rather than ministerial discretion, may increase 
transparency, as outlined in chapter three. 

Furthermore, a public comment period once a referral is received, which is a feature of the Western 
Australian and Commonwealth environmental impact assessment systems, will also contribute to a 
more transparent and open process. This will be further explored in chapter seven. 

                                            

475  For example, refer to: Professor L Godden and Associate Professor J Peel, submission no.54, p.3; Lawyers For 
Forests, submission no.14, p.2; Glen Eira Environmental Group, submission no.12, p.4; Environment Defenders 
Office (Victoria), submission no.27, p.9; Mr B Jessup, Member, Australian Centre of Environmental Law – College 
of Law, Australian National University, submission 37, p.4; Mr J Crockett, submission no.7, p.8; Mr B Napier, 
Principal, Coffey Environments, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 
2010, transcript of evidence, p.22 

476  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission 37, p.4 

477  Mr B Napier, Principal, Coffey Environments, Environment and Natural Resources Committee public hearing – 
Melbourne, 3 May 2010, transcript of evidence, p.22 
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Accordingly, the Committee recommends: 

RECOMMENDATION 5.1 

The Department of Planning and Community Development be responsible for determining the 
appropriate level of environmental impact assessment. 

5.6 Proposed levels of environmental impact assessment for Victoria 
The introduction of a multi-tiered assessment process in Victoria, to match the assessment method 
with the level of environmental risk of a proposal, has been discussed in a number of reviews, 
including the Environment Assessment Review (2002) 478  and the more recent VCEC Report 
(2009).479 As outlined above, the Committee received a number of submissions that supported the 
recommendations in the Environment Assessment Review and the introduction of a multi-tiered 
assessment process.480  

In the issues and options paper for the Environment Assessment Review (2002), the Department of 
Infrastructure481 outlined the options for a suite of assessment processes under the Environment 
Effects Act. 482 The levels of assessment recommended by Environment Assessment Review were: 

• Level 1:  Public Environment Report: applies to proposals with potential impacts of regional 
significance that warrant a more rigorous assessment process than procedures 
allowable under the Planning and Environment Act. 

• Level 2: Environment Impact Statement: directed at projects with complex site-related impacts 
and/or associated strategic issues of state significance. 

• Level 3: Strategic Environment Assessment: designed to deal with strategic proposals or the 
cumulative impacts of different activities with major environmental, social and/or 
economic implications.483  

It was further suggested that the scoping requirements and public consultation processes should be 
tailored to each tier of assessment, reflecting the appropriate level of rigour and public scrutiny for 
the category of assessment and environmental risk of the project.  

                                            

478  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002 

479  Victorian Competition and Efficiency Commission, A Sustainable Future for Victoria: Getting Environmental 
Regulation Right, final report, July 2009 

480  For example, refer to: Victorian Planning and Environmental Law Association, submission no.55, p.5; Environment 
Defenders Office (Victoria), submission no. 27, p.10; Colac Otway Shire, submission no.35 p.3; Lawyers For 
Forests, submission no.14, pp.1–2; Australian Conservation Foundation, submission no.36, p.1; Mr J Chenoweth, 
General Counsel, Australian Conservation Foundation, Environment and Natural Resources Committee public 
hearing – Melbourne, 7 June 2010, transcript of evidence, p.13 

481  The Environment Effects Act was administered by the Department of Infrastructure from 1996 to December 2002, 
while the planning function was assigned to that department 

482  Department of Infrastructure, Environment assessment review: Issues and options, Technical paper, 2002,  
pp.30–35 

483  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002, pp.36–39 
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The Committee notes that, rather than introducing a tiered system as recommended in the 
Environment Assessment Review, the government simply amended the Environment Effects Act to 
enable conditions to be set if an EES is not required.484  

Presenting a slightly different model, the VCEC report (2009) recommended that an additional tier of 
assessment, between EES and No EES (with or without conditions), should be added to the 
assessment options available to the Minister under the Environment Effects Act.485 The VCEC report 
stated that this level of assessment should be available to assess projects with lesser environment 
effects, whilst the EES process should be reserved for projects with higher risks.486 However, it was 
recommended that the no EES option (including no EES with conditions) should be retained.487  

In response to the VCEC recommendation outlined above, the previous government stated: 

VCEC's recommendation of an ‘intermediate tier of assessment …’ has merit. However, this will 
need to be further considered in light of the current proposal before the government to introduce 
an impact assessment pathway as part of the reform of the Planning and Environment Act 
1987. If this latter pathway is adopted, it is possible that a new ‘intermediate’ process under the 
Environment Effects Act 1978 may not be needed.488 

This ‘impact assessment pathway’ refers to proposed reforms to the Planning and Environment Act, 
which were outlined in the Draft Planning and Environment Amendment (General) Bill in 2009. The 
proposed reforms introduce a new process for the assessment of state significant major 
developments to be included in Part 9A of the Act.489 At present, the Minister for Planning makes 
decisions on state significant projects by ‘calling-in’ the project, resulting in the Minister for Planning 
becoming the responsible authority and therefore, determining the planning approval.490 Draft criteria 
were proposed in a response paper released by DPCD in August 2009.491 However, the most recent 
advice received by the Committee is that ‘this paper may not reflect current government policy’.492 

The aim of the reforms, according to the DPCD’s 2009 response paper, is to ‘implement a more 
proactive and transparent process for managing state significant development projects, including 
who should be responsible for making the decision’.493  

The Committee was advised that if the government proceeds with this pathway, the ‘Secretary of 
DPCD would set requirements for project documentation (which would be based on publicly 
available guidelines or standardised requirements and could take the form of an impact report), as 
well as for public information and engagement strategies’.494 DPCD advised that public comment 

                                            

484  Victorian Government, submission no.40, p.17 
485  Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 

right, final report, July 2009, p.135 
486  ibid., p.124  
487  ibid. 
488  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 

future for Victoria: Getting environmental regulation right, January 2010, p.5 
489  Department of Planning and Community Development, Modernising Victoria’s Planning Act, Response paper 4: 

state significant major development, August 2009, p.2 
490  ibid., p.1 
491  ibid., pp.5–6 
492  Department of Planning and Community Development, correspondence received, 3 August 2011 
493  Department of Planning and Community Development, Modernising Victoria’s Planning Act, Response paper 4: 

state significant major development, August 2009, p.1 
494  Department of Planning and Community Development, correspondence received, 3 August 2011 
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might be sought in relevant circumstances as part of setting these requirements.495 In relation to 
public participation in the process, the Committee was advised by DPCD: 

Following implementation of the public information and engagement strategy, which would 
include the invitation of public comment, an expert panel would consider the project 
documentation and submissions and hold a public hearing before providing a report to the 
Minister.  

Transparency and accountability would therefore be established through the setting of 
documentation requirements within a guidance framework, as well as legislated opportunities 
for public comment and review by an expert panel.496  

The Minister’s decision would be final. 497 No third party would be able to appeal the decision.  

The Committee notes that the process is currently outlined in the Modernising Victoria's Planning 
Act: Commentary on the Draft Bill. 498  The Committee was advised by DPCD that a detailed 
description of the ‘impact assessment’ process under the Planning and Environment Act is not yet 
available.499  

This proposed assessment process is not intended to replace the Environment Effects Act. The 
DPCD describes the relationship with the EES process as follows: 

This process does not substitute for an EES. Where the Minister decides an EES is needed it 
will still be required. The EES process will be integrated with the Part 9A assessment process 
including the consultation, submission and review panel steps. The Minister’s assessment of the 
EES will inform the decision under Part 9A.500  

However, a project that does not require an EES, but meets the criteria for ‘state significant 
development’, may be subject to the proposed ‘impact assessment’ process under the Planning and 
Environment Act. 501  The assessment would then inform the Minister for Planning’s decision 
regarding the approval of proposals under the Planning and Environment Act. 

The Committee received a range of views regarding the role of the Minister for Planning in state 
significant development. Aventus Consulting supports the model of the Minister for Planning as the 
planning authority for projects that required an EES.502 Aventus Consulting described the ‘confusion 
and delays’ that were encountered during the process of requesting that the Minister for Planning 
become the planning authority for a proposed amendment to a planning scheme.503  

                                            

495  ibid. 
496  ibid. 
497  Department of Planning and Community Development, correspondence received, 26 July 2010; and Department of 

Planning and Community Development, Modernising Victoria’s Planning Act, Response paper 4: state significant 
major development, August 2009 p.3 

498  Department of Planning and Community Development, Modernising Victoria's Planning Act: Commentary on the 
Draft Bill, December 2009 

499  Department of Planning and Community Development, correspondence received, 26 July 2010 
500  Department of Planning and Community Development, Modernising Victoria’s Planning Act, Response Paper 4: 

State Significant Major Development, August 2009, p.4 
501  Department of Planning and Community Development, correspondence received, 26 July 2010 
502  Aventus Consulting, submission no.58, p.6 
503  ibid. 
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Colac Otway Shire stated that the state significant major development assessment process 
proposed under the Planning and Environment Act ‘may assist in setting up an intermediary process 
of environmental assessment which is sufficiently transparent and rigorous yet avoids the full 
commissioning of the process required under the Environment Effects Act’.504 The Shire did however 
recommend the development of criteria for state significant major developments to ascertain what 
level of assessment may be required.505 

The Energy Supply Association of Australia also endorsed the proposed reforms to the Planning and 
Environment Act to develop clear criteria for determining state significant developments.506 

In contrast, in some submissions received, concern was expressed regarding the ministerial 
discretion involved in categorising projects as of state significance.507 The Mornington Peninsula 
Shire advised in its submission: 

The thrust of the Victorian government response to the VCEC report and the proposed changes 
to the Planning and Environment Act is to ‘internalise’ and ‘centralise’ decision-making on major 
projects of state significance, including the government’s own major projects. While this is often 
justified in terms of ‘rationalising’ the processes, it also raises risks of reduced transparency and 
reduced checks and balances in the exercise of Ministerial discretion.508  

As outlined in chapter four, the Committee is of the view that criteria must be clear for projects that 
require assessment under the Environment Effects Act, to ensure that referral decisions are based 
on transparent decision-making. Whilst the Committee understands the objective for the alternative 
assessment pathway proposed under the Planning and Environment Act reforms, the Committee 
believes that environmental assessment should be formalised under Victorian environmental impact 
assessment legislation to ensure the consistency and uniformity of assessment processes.  

The Committee received evidence suggesting that too few projects trigger assessment under the 
Environment Effects Act, outlined in chapter four. A broader capture of projects for assessment 
under the Environment Effects Act was supported in a range of submissions.509 The Committee 
believes that this may be addressed by introducing a lower level of formal assessment under the 
Environment Effects Act (Level 1) for the assessment of proposals that raise a limited number of 
significant environmental issues, or impacts of local significance only; and a second level of 
assessment for proposals with several environmental impacts that require focused investigation, or 
impacts with regional environmental significance. The highest level of assessment (Level 3) should 
be required for projects of state significance or very complex environmental issues. 

                                            

504  Colac Otway Shire, submission no.35, p.2 
505  ibid. 
506  Energy Supply Association of Australian, submission no.32, p.2 
507  For example, refer to: Glen Eira Environment Group, submission no.12, p.5; Mornington Peninsula Shire, 

submission no.56, p.4; Blue Wedges, submission no.31, p.14; Environment Institute of Australia and New Zealand, 
submission no.42, p.16 

508  Mornington Peninsula Shire, submission no.56, p.4 
509 Environment Institute of Australia and New Zealand, submission no.42, pp.4–5; Ms N Rivers, Environment 

Defenders Office, Environment and Natural Resources Committee public hearing – Melbourne, 3 May 2010, 
transcript of evidence, pp.31–32; Mr J Crockett, Environment and Natural Resources Committee public hearing – 
Melbourne, 3 May 2010, transcript of evidence, p.39; Mr N Walker, manager, sustainable environment, Hume City 
Council, Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of 
evidence, p.74 
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The Committee noted that a lower level of assessment is utilised in Western Australia to assess 
proposals with potential for adverse environmental impacts of local significance that ‘affect a small 
number of people’.510 Dr Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch 
University advised the Committee that this assessment method places the onus on proponents to 
consult with all affected stakeholders early in the process: 

There are lower levels of assessment … if the proponent gives enough information in their 
referral they can get an approval straight away without a public review process and they have 
legally binding conditions attached on their approval. We call it the ‘quick yes’. The idea is that 
the proponent has to demonstrate they have consulted with affected stakeholders, so you only 
get that level of assessment for things that affect a small number of people — so local interests 
— and the proponent has to demonstrate that they have consulted. The onus is very much on 
the proponent to go out there and do that consultation on that issue.511 

The Environment Defenders Office agreed that a lower level of assessment may encourage 
proponents to consider environmental impacts of their proposals up-front: 

A basic level of assessment — for example, assessment on referral information or assessment 
on initial information — can be appropriate; it means that proponents will do more work up-front 
to be able to get into that process and will put more effort into their environmental studies to be 
able to do that.512 

The Committee was advised that a tiered system of assessment may increase efficiencies in the EIA 
process, as well as ensuring that a broader range of proposals are formally assessed. The 
Environment Defenders Office stated: 

We believe that all projects that are likely to have a significant impact need to be assessed, not 
just those major projects that are going to have a significant impact. Having only one level of 
assessment in Victoria seems to lead to only the most major projects being assessed. If you 
had a lower level of assessment or two lower levels of assessment, you could have projects that 
had lesser impacts being assessed at a lower level, with less rigorous requirements for their 
assessment.513 

… At the federal level and in WA, using those as the examples, a much broader range of 
projects gets assessed — they just get assessed at a lower level. You do not have an 18-month 
process to do that; there is quite a clear process; some of them may only take three months. 
But the importance of having that assessment is that you know the proponent is aware of its 
environmental impacts.514 

… you can have one or two medium-level assessments that have wider public consultation 
periods, but not necessarily a public hearing, and then a higher level of assessment that does 
have an actual public hearing where the public can bring evidence. I think three or four levels 
works well. It means that impacts that can clearly be managed well can still be assessed but 
assessed quite quickly without having to go through these very long time frames.515 

                                            

510 Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.57 

511 ibid. 
512  Ms N Rivers, Environment Defenders Office, Environment and Natural Resources Committee public hearing – 

Melbourne, 3 May 2010, transcript of evidence, p.35 
513  ibid., pp.31–32  
514  ibid., p.34 
515  ibid., p.35 
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The Committee believes that the introduction of formal levels of assessment, matched to the level of 
environmental risk of a project proposal, will ensure that a range of proposals undergo formal 
environmental impact assessment, and could be expected to result in time and cost efficiencies in 
the EIA process. 

The Committee is of the view that the following levels of assessment should be formalised under 
Victorian environmental impact assessment legislation: 

• Level 1 – Assessment on Preliminary Information; 
• Level 2 – Public Environment Report; and 
• Level 3 – Environmental Impact Statement. 

The Committee recommends that clear legislative guidance be provided regarding the types of 
projects that would be assessed under each level to provide certainty and transparency for 
proponents and the community. The methods of assessment, and the types of proposals to which 
each level would apply, are discussed below and illustrated in figure 5.4.  
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Figure 5.4 The three proposed levels of environmental 
 impact assessment in Victoria 
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5.6.1 Level 1 – Assessment on Preliminary Information 

The Committee proposes that Level 1, Assessment on Preliminary Information, should apply to 
proposals with the potential for adverse environmental impacts of local significance. The Committee 
proposes that this level of assessment apply in the following circumstances: 

• the proposal raises a limited number of significant environmental factors, or environmental 
impacts of local significance, that could be readily managed; 

• the proposal is consistent with established environmental policies, guidelines and standards; 
and 

• there is limited or only local interest in the proposal.  

The Committee proposes that Assessment on Preliminary Information involve the DPCD preparing a 
draft report based on the referral information, and any other relevant information requested by the 
department in order to assess the proposal. This would include providing information that illustrates 
the proponent has consulted with local and affected stakeholders. The draft report would be placed 
on public exhibition for 21 business days. The DPCD would consider public comments and submit a 
final report to the Minister for Planning. The Minister would determine whether the project would 
proceed or not, and the conditions for its implementation. 

The Committee believes that this level of assessment will provide for the assessment of specific 
environmental impacts, while ensuring that early consultation occurs with the local community. This 
level of assessment may provide a more timely and efficient environmental impact assessment 
process for proposals with a low level of environmental risk, as an inquiry may not be required. If the 
DPCD considers the environmental issues significant enough to warrant an inquiry, the level of 
assessment would be determined as Level 2 or 3 (as detailed below). 

5.6.2 Level two – Public Environment Report 

The Committee proposes that Level 2, Public Environment Report, should apply to proposals which 
meet any of the following criteria: 

• the proposal has regional environmental impacts; 
• the proposal has several significant environmental issues or factors, some of which are 

considered to be of a complex or technical nature; or 
• there is a high level of public interest in the proposal.  

The Committee proposes that assessment under Level 2 would involve the preparation of a Public 
Environment Report. The DPCD, with the assistance of a Technical Reference Group, would 
determine the scoping requirements for the Public Environment Report. The draft scoping 
requirements will be publicly displayed for 20 business days. The DPCD would then issue the final 
scoping requirements, taking public comments into consideration.  

The proponent would be responsible for preparing the Public Environment Report. The draft Public 
Environment Report, with the DPCD’s approval, would be publicly displayed for 30 business days. 
An inquiry instigated at the discretion of the DPCD would take into consideration the Public 
Environment Report and public comments. The inquiry report would be submitted to the DPCD. The 
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department would provide the advice and inquiry report to the Minister for Planning. The Minister 
would determine whether the project is acceptable or not, and the conditions for its implementation. 

5.6.3  Level 3 – Environmental Impact Statement 

The Committee proposes that Level 3, Environmental Impact Statement, should apply to proposals 
where potential exists for adverse environmental impacts of state significance, for example: 

• at least one issue of major, or statewide, significance;  
• the proposed project affects a broad geographical area; 
• very complex or technical issues are raised by the proposed project; 
• a high number of statutory approvals under a variety of different legislation are required; or 
• there is a very high level of public interest in the proposal. 

This level of assessment should ensure that a range of alternatives to and for proposals are 
considered and assessed, and that coordination between assessment and approvals is considered 
and integrated where possible, such as public exhibition opportunities. 

The Committee proposes that assessment under Level 3 would involve the preparation of an 
Environmental Impact Statement. The assessment process would include the following stages: 

• The DPCD, with the assistance of a Technical Reference Group, would determine the scoping 
guidelines for the Environmental Impact Statement;  

• Draft scoping requirements would be publicly displayed for 20 business days;  
• The DPCD would then issue the final scoping requirements, taking into consideration public 

comments;  
• The proponent would then be responsible for preparing the Environmental Impact Statement;  
• The Environmental Impact Statement, with the DPCD’s approval, would be publicly displayed for 

50 business days;  
• A mandatory public inquiry would take into consideration the Environmental Impact Statement 

and public comments;  
• The inquiry report and advice from the DPCD would be submitted to the Minister for Planning; 

and 
• The Minister would determine whether the project will proceed or not, and the conditions for its 

implementation. 

The procedural differences between Levels 2 and 3 are: 

• Level 3 has a longer public exhibition period (50 business days, compared to 30 business days 
for Level 2); and 

• Level 3 has a mandatory public inquiry (an inquiry is discretionary for Level 2). 
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Accordingly, the Committee recommends that: 

RECOMMENDATION 5.2 

The environmental impact assessment legislation be amended to include the following levels 
of assessment: 
(a) Level 1 – Assessment on Preliminary Information;  
(b) Level 2 – Public Environment Report; and 
(c) Level 3 – Environmental Impact Statement. 

The criteria for projects that would be assessed under each level should be set out in the 
environmental impact assessment legislation. 

5.6.4 Assessment under the Planning and Environment Act 

The issues and options paper for the Environment Assessment Review (2002) proposed the 
introduction of an Integrated Planning Report (IPR), which could be utilised to assess proposals with 
local significance.516  It was suggested in the issues and options paper that this level could be 
assessed by the local council, rather than the Minister, and guidelines could be developed for 
integrated assessment within the framework of normal processes under the Planning and 
Environment Act to guide the local council in the assessment of environmental impacts.517  

In the Environment Assessment Review, the advisory committee determined that the Integrated 
Planning Report did not need to be introduced through the Environment Effects Act. Rather, a more 
robust application of the existing obligations under the Planning and Environment Act could manage 
developments that were proposed under this form of assessment.518 In order to ensure improved 
operation of these environmental impact assessment procedures under the Planning and 
Environment Act, the Environment Assessment Review supported the development of a Planning 
Practice Note or a Direction under the Planning and Environment Act.519 

The Committee also supports strengthening existing assessment procedures under the Planning 
and Environment Act for projects that do not trigger assessment under the environmental impact 
assessment legislation and accordingly recommends that: 

RECOMMENDATION 5.3 

The Department of Planning and Community Development develop a Planning Practice Note 
on environmental impact assessment, to strengthen assessment procedures under the 
Planning and Environment Act. 

                                            

516  Department of Infrastructure, Environment assessment review: Issues and options, Technical paper, 2002, p.37 
517  ibid. 
518  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 

Committee, December 2002, p.36 
519  ibid. 
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Chapter 6: The scoping stage and quality 
of environmental impact 
assessment documentation 

Key findings 

6.1  The scoping of an environmental impact assessment is an important stage in the EIA 
process as it defines the focus and ultimately the content of the assessment. The broad 
scoping of an EIA can result in lengthy EIA reports and additional costs and delays. 
However, a narrow focus can result in important issues being excluded from scrutiny.  

6.2  A risk-based approach should be taken to EIA scoping however it is under-utilised in 
Victoria. 

6.3  There is a lack of clear guidance on the EIA scoping process and implementation of a 
risk-based approach to environmental impact assessment. Comprehensive guidelines on 
the scoping process may provide proponents and the community with increased certainty 
regarding the risks to be assessed; increase the transparency of the process; shape 
community expectations and substantially reduce the costs and improve the timelines 
associated with EIA scoping.  

6.4  There is a mismatch between the expectations of some community groups, that 
alternatives to a project will routinely be examined, and the requirements set out in the 
ministerial guidelines. Clearer guidance is required to inform community expectations on 
how alternatives are assessed.  

6.5  Technical Reference Groups (TRGs) play an important role in identifying key issues in the 
scoping stage and ensuring environmental impact assessment documentation meets 
scoping requirements. However there is a need for detailed guidance on the role and 
responsibility of agency and departmental representatives on a TRG to address concerns 
regarding the quality and timeliness of advice provided by TRGs. 

6.6  Statutory time frames for the scoping stage of an environmental impact assessment may 
increase certainty for stakeholders and reduce delays for proponents. The previous 
government identified strengthening the accountability for achieving target timelines, 
including a 50 business day limit for developing Environment Effects Statement (EES) 
scoping requirements, as a key priority. 

6.7  There is currently a lack of existing databases on ecosystems, species and other 
ecological processes underpinning the EIA process. There is also a lack of a consistent 
approach towards ecological impact assessments.  
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6.8 There is a perception that the advice prepared by consultants who are contracted by the 
proponent may be biased in favour of the proponent. The credibility of the environmental 
impact assessment process can be affected by this perception. The Victorian 
environmental impact assessment legislation may be enhanced with the inclusion of 
penalties for the provision of false and misleading information.  

6.1 Introduction 
The scope of an Environment Effects Statement (EES) is the set of matters to be investigated and 
documented in an EES. Once the Minister for Planning determines that an EES is required, he or 
she issues scoping requirements for the project proposal.520  

The scoping of an EES is a critical stage of the process. As stated in the Environment Assessment 
Review (2002): 

… because it results in the production of guidelines for the focus of studies and the content of 
the environmental impact statement. It is very important that scoping is undertaken in a rigorous 
and consultative manner so that all relevant issues are identified, and that these issues are 
ranked in terms of their potential to result in significant environmental impacts. If scoping is not 
undertaken in a proper manner, the remainder of the environment assessment process will be 
adversely affected, particularly if key issues to be addressed in the studies and documentation 
have not been adequately identified.521 

The Committee was advised of a range of views regarding the scoping requirements of the current 
EES process. Striking a balance between the level of detail and technical information required for 
EIA documentation was a key issue for both proponents and community groups involved in the 
process. The Committee was advised that the broad scoping of an EIA can result in lengthy EIA 
reports and additional costs and delays.522 Other submissions indicated that a narrow focus can 
result in important issues being excluded from formal scrutiny.523  

This chapter will examine the current scoping process under the Environment Effects Act, including: 
the risk-based approach, assessment of alternatives, the role of the Technical Reference Groups, 
and the lack of statutory time frames. This chapter also examines issues regarding the quality of the 
EES documentation.  

                                            

520  Department of Sustainability and Environment, Ministerial Guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, June 2006, p.13 

521  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002, p.43 

522  For example, refer to: Environment Institute of Australia and New Zealand, submission no.42, p.5; Coffey 
Environments, submission no.19, p.8; GHD, submission no.17, p.1; Transpacific Industries Group Ltd, submission 
no.47, p.2; Aventus Consulting, submission no.58, pp.2–3; Cement, Concrete and Aggregates Australia, 
submission no.46, pp.2, 9; Energy Supply Association of Australia, submission no.32, p.2; Mr J Crockett, 
submission no.7, pp.13–14 

523  For example, refer to: Municipal Association of Victoria, submission no.5, p.1; Mr N Rankine, submission no.9, 
pp.1–2; Environment Defenders Office (Victoria), submission no.27, pp.9–10; Mr B Jessup, Member, Australian 
Centre of Environmental Law – College of Law, Australian National University, submission 37, p.3; Port Phillip 
Conservation Council, submission no.15, p.9; Blue Wedges, submission no.31, pp.9, 12; Watershed Victoria, 
submission no.10, p.2 
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The chapter addresses, in part, term of reference a) which requires the Committee to investigate 
‘any weaknesses in the current system including poor environmental outcomes, excessive costs and 
unnecessary delays encountered through the process and its mechanisms’; b) ‘community and 
industry consultation under the Act’; and d) ‘how better environmental outcomes can be achieved 
more quickly and predictably and with a reduction in unnecessary costs’. 

6.2  The scoping stage 
The ministerial guidelines outline the scoping process as follows: 

• the proponent should provide a preliminary list of issues to be investigated and a draft study 
program to inform the scoping of the EES; 524 

• a Technical Reference Group is established to advise the Department of Planning and 
Community Development (DPCD) on matters that should be included in the scoping 
requirements for an EES; 

• the Minister will consider the draft study program, as well as advice from relevant agencies and 
authorities, and issue draft scoping requirements; 

• the draft scoping requirements are released for public comment for a minimum of 15 business 
days; and 

• scoping requirements will normally be finalised by the Minister for Planning within 15 business 
days of the close of the public comment period and made available on the DPCD’s website.525 

The DPCD described the scoping stage in figure 6.1 below. 

                                            

524  No further detail is provided in the ministerial guidelines as to the content of the draft study program. At the public 
hearing on 3 May 2010, Mr Jeff Gilmore advised the Committee that a draft study program sets out the proponent’s 
intended investigations of relevant issues. Mr J Gilmore, Executive Director, Planning Policy and Reform, 
Department of Planning and Community Development, Environment and Natural Resources Committee public 
hearing – Melbourne, 3 May 2010, transcript of evidence, p.3 

525  Victorian Government, submission no.40, pp.10–11; Department of Sustainability and Environment, Ministerial 
Guidelines for assessment of environmental effects under the Environment Effects Act 1978, June 2006, pp.13–14 
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Figure 6.1 Current process – EES scoping stage 

 

Source: Department of Planning and Community Development, briefing to the Environment and Natural Resources Committee – 
Melbourne, 27 June 2011 

The ministerial guidelines state that scoping requirements can be amended during the preparation of 
an EES if substantive technical clarifications are needed, significant changes to a project proposal 
occur or unforeseen and significant issues are identified.526 The proponent will be consulted before 
the changes are made.527 

6.2.1 A risk-based approach 

In relation to the contents of an EES, the ministerial guidelines state that the content of an EES will 
be guided by the scoping requirements set for each project by the Minister, following advice from the 
department.528 The guidelines indicate that scoping requirements and EES documentation should be 
prepared with regard to the principles of a systems approach and proportionality to risk.529 A systems 
approach: 

… involves the consideration of potentially affected environmental systems and interacting 
environmental elements and processes. This will enable potential interdependencies to be 
identified, helping to focus relevant investigations and identify opportunities to avoid, mitigate or 
manage adverse effects.530 

                                            

526  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.13 

527 ibid. 
528  ibid., p.14 
529  ibid. 
530  ibid. 
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A risk-based approach should be adopted in the assessment of environmental effects so that 
suitable, intensive, best practice methods can be applied to accurately assess those matters that 
involve relatively high levels of risk of significant adverse effects and to guide the design of 
strategies to manage these risks.531 Simpler or less comprehensive methods of investigation may be 
applied to matters that can be shown to involve lower levels of risk.532 

The Committee was advised by DPCD that consultant reports on best practice approaches to 
implementing risk- and outcome-based approaches to environmental assessment have been 
prepared.533 

The Committee notes that in Western Australia, the EPA is increasingly adopting a risk-based 
approach to scoping and preparing environmental impact assessments. Dr Angus Morrison-
Saunders, Senior Lecturer in Environmental Assessment, Murdoch University, advised the 
Committee that the EPA’s move to a risk-based approach to assessment has resulted in the scoping 
process being ‘greatly enhanced’.534 Mr Doug Koontz, Chairman, Environment and Water Policy 
Committee, Association of Mining and Exploration Companies Inc, advised the Committee that in 
Western Australia:  

The process allows that once a proponent puts forward a proposal there is a certain amount of 
stakeholder consultation — stakeholders including government agencies — that goes on. You 
go through what is becoming more and more the risk-based approach to decide what the key 
issues are to a project and how you are going to address those issues. You go into a scoping 
exercise, which again is becoming more and more risk based, to determine the key factors that 
are going to be important to address. With any proposal, particularly the mining proposals, you 
probably have three or four factors that are of medium and high environmental significance.535 

The benefits of risk-based scoping of environmental impact assessments and avoidance of what is 
described as ‘scope-creep’ were common themes in written submissions from industry. Industry 
explained that targeted and focused environmental impact assessments resulted in time and cost 
saving benefits.536 

The Environment Institute of Australia and New Zealand (EIANZ) supports a risk-based approach to 
scoping, however, advised that it is under-utilised: 

                                            

531  ibid. 
532  ibid. 
533  Department of Planning and Community Development, correspondence received, 3 August 2011 
534  The EPA announced in March 2009 that it was going to move to a risk-based assessment and it started to trial 

processes with two large projects in Western Australia. Dr A Morrison-Saunders, Senior Lecturer, Environmental 
Assessment, Murdoch University WA, Environment and Natural Resources Committee public hearing – Melbourne, 
17 May 2010, transcript of evidence, p.64 

535  Mr D Koontz, Chairman, Environment and Water Policy Committee, Association of Mining and Exploration 
Companies Inc, Environment and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of 
evidence, p.214 

536  For example refer to: GHD, submission no.17, p.1; Transpacific Industries Group Ltd, submission no.47, p.2; 
Cement, Concrete and Aggregates Australia, submission no.46, p.2 and Energy Supply Association of Australia, 
submission no.32, p.2 
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This approach should ideally require the proponent to undertake a detailed risk assessment for 
the project, which should then be used as the basis for decisions about the scope of the EES 
i.e. only significant risks are addressed in the subsequent scope agreed to by the Panel and the 
Minister. The Environment Institute of Australia and New Zealand notes a tendency on behalf of 
the government to err on the side of caution such that the Terms of Reference are often 
stretched out in scope to include all possible issues rather than focussing the assessment on 
significant risks.537  

Further, the EIANZ believes that it is important to undertake a risk-based approach early in the EES 
process and in a transparent manner: 

The current process lacks adequate guidance to a uniform approach to undertaking a project 
risk assessment. Beginning the risk assessment early in the process ensures appropriate 
scoping of the EES document and provides assurance that contentious issues (such as 
downstream or indirect impacts such as greenhouse gas emissions) are addressed in a 
transparent and consistent manner. Public availability of this information is also likely to impact 
positively on the public’s perception of a project, particularly in regard to transparency of the 
scoping and assessment process.538 

Coffey Environments, a consulting firm that prepares EES documentation on behalf of proponents, 
advised the Committee that a weakness in the current EES process is ‘scope-creep’, which refers to 
scoping requirements that are too broad.539 Coffey Environments advised that: 

Not one of the 80 or so impact statements (as EESs or under other names) in our experience 
has ever raised more than five or six important issues — and most a lot less than that. The 
explicit prioritisation of the EES scope to focus on the important issues would be a worthwhile 
inclusion in an EES scope.540 

Coffey Environments provided some examples of project proposals that highlight this point 
(table 6.1). 

                                            

537  Environment Institute of Australia and New Zealand, submission no.42, p.5 
538  ibid. 
539  Coffey Environments, submission no.19, p.8 
540 ibid. 
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Table 6.1 The small number of big issues: Coffey Environments 

Basslink • Power line routing: protect trees or protect views? 

• Shore crossing design 

• Marine corrosion of offshore infrastructure 

Hazelwood West Field  • Road and river diversions 

• Health and amenity impacts during construction 

• Regional groundwater 

• Rehabilitation and closure 

Channel Deepening • Post-dredging bay habitat and ecological processes recovery 

• Short-term impacts on commercial interests and recreation 

• Contaminated spoil management 

Murray Basin Mineral Sands • End use of the land and the integration of progressive rehabilitation into 
the mining sequence to achieve the end use 

• Water management 

• Mallee fowl conservation 

• Employment and business development 

• Road traffic and safety 

Shaw River Power Station • Location, pipeline routes and river crossings 

• Air quality and noise 

• Tie-in to existing water infrastructure 

• Road traffic and safety 

• Competition for workers and housing 

Note: Plus the project substantiation in every case 
Source: Coffey Environments, submission no.19, p.9 

Aventus Consulting advised the Committee that an additional specialist study had to be prepared for 
their client’s project proposal based on a single submission received on the draft scoping 
requirements. Aventus Consulting stated: 

Although the project’s lead environmental consultant had discussed the technical and 
environmental merits of this issue at length with the relevant government personnel prior to its 
inclusion in the Final Scoping Requirements, outlining why it was not an issue of materiality, the 
DPCD included the issue in the Final Scoping requirements anyway. As a result, an additional 
specialist study was commissioned, with the results concluding that the issue had no material 
environmental or social impacts. This was more time and expense incurred by the project for an 
issue that basic science dictated was not worthy of assessment (the EPA also informally 
concluded as much prior, to the study being commissioned).541 

                                            

541  Aventus Consulting, submission no.58, p.2 
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Whilst Aventus Consulting believed that ‘the concerned citizen had every right to raise the issue in 
his submission,’ Aventus Consulting stated that it should be the role of the DPCD to ‘guide the 
process’ based on ‘scientific reasoning’.542  

In contrast, several submissions, including from the Municipal Association of Victoria and community 
groups, advised that sometimes scoping requirements are too narrow and, as a result, do not reflect 
all the potential environmental risks.543 For example, the Environment Defenders Office discussed 
the limited scope of the EES for the Victorian Desalination Project: 

The environment assessment process for the Victorian desalination plant clearly demonstrates 
the lack of accountability resulting from the broad discretion afforded to the Minister. The 
desalination plant is predicted to use power that would generate one million tonnes of carbon 
dioxide, a significant greenhouse gas. Extraordinarily, however, under the terms of reference for 
the inquiry panel the Minister for Planning limited the scope of the assessment process by 
constraining consideration of greenhouse gases, completely undermining the rigour of the 
assessment process and the independent role of the inquiry panel.544 

Mr Brad Jessup, Teaching Fellow, College of Law, Australian National University, advised the 
Committee that the scoping requirements for the Hazelwood Mine Extension Project were limited by 
the Minister for Planning to exclude emissions resulting from the combustion of the coal from the 
Hazelwood power plant, even though it was a significant concern to the community, as outlined in 
chapter five.545  

The Committee believes that the scoping requirements for the three different levels of EIA 
recommended by the Committee – Assessment on Preliminary Information (Level 1), Public 
Environment Report (Level 2) and Environmental Impact Statement (Level 3) should be determined 
by the DPCD, as administrators of the EIA legislation, in consultation with proponents and other key 
stakeholders. A risk-based approach should be adopted.  

The Committee is of the view that final scoping requirements should be issued by the DPCD, rather 
than the Minister for Planning, in order to address concerns relating to ministerial discretion in the 
scoping stage, outlined above. The Committee believes that scoping requirements should be 
determined utilising a robust technical and risk-based approach rather than ministerial discretion. 

According to the EIANZ, ‘the most significant delays to the EES process are created during periods 
where Ministerial sign-off is required’.546 The EIANZ believe the process could be streamlined by 
delegating some of this responsibility to the DPCD.547 Therefore, in addition to reducing discretion in 
the scoping stage, providing the DPCD with the authority to issue scoping requirements may also 
increase efficiency. 

                                            

542  ibid., pp.2–3 
543  For example, refer to: Municipal Association of Victoria, submission no.5, p.1; Mr N Rankine, submission no.9, 

pp.1–2; Environment Defenders Office (Victoria) Ltd, submission no.27, pp.9–10; Mr B Jessup, Member, Australian 
Centre of Environmental Law – College of Law, Australian National University, submission no.37, p.3; Blue 
Wedges, submission no.31, p.9,12; Colac Otway Shire, submission no.35, p.3; Watershed Victoria, submission 
no.10, p.2 

544  Environment Defenders Office (Victoria) Ltd, submission no.27, pp.9–10 
545  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission no.37, p.3 
546  Environment Institute of Australia and New Zealand, submission no.42, p.7 
547  ibid. 



Chapter 6:  The scoping stage and quality of environmental impact assessment documentation 

Page 123 

Accordingly, the Committee recommends that: 

RECOMMENDATION 6.1 

The scoping requirements of an environmental impact assessment be issued by the 
Department of Planning and Community Development. 

The Environment Assessment Review made a number of recommendations on the scoping stage of 
the environmental impact assessment process including that scoping should be informed by general 
guidelines, but the scoping requirements should be customised for individual projects.548  

Improved guidance on the EES scoping process was recommended by a number of submissions to 
this inquiry. The Committee notes that the absence of legislated guidance for the scoping stage of 
the EES process was also raised as a weakness of the environmental impact assessment 
framework.549  

According to the Victorian Government’s submission, the government plans to provide best practice 
advisory notes, to assist the scoping process, the role of technical reference groups and the conduct 
of inquiries.550 The most recent advice received from the DPCD states: 

While some new advisory notes have been drafted, their release has been deferred in light of 
the policy uncertainty arising from the current ENRC inquiry. Draft advisory notes on 
consultation by proponents during EES preparation, risk-based EES scoping, technical 
reference groups, assessment of cultural heritage, and environmental management frameworks 
have been prepared. Others are planned.551 

The Committee believes that based on the evidence it has received, there would be significant merit 
in the timely development of scoping guidelines for the three levels of EIA recommended in this 
report. Comprehensive guidelines for the scoping process could: 

• provide proponents and the community with increased certainty regarding the risks to be 
assessed as part of the EIA process; 

• increase access to and the transparency of the environmental impact assessment process;  
• shape community expectations of the EIA process; and 
• substantially reduce the costs and improve the timelines associated with EIA scoping. 

                                            

548  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
Committee, December 2002, p.43 

549  For example, refer to: Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 
National University, submission no.37, attachment 4, p.3; Glen Eira Environment Group, submission no.12, p.5; 
Environment Defenders Office (Victoria) Ltd, submission no.27, p.10; Professor L Godden and Associate Professor 
J Peel, University of Melbourne, submission no.54, p.3 

550  Victorian Government, submission no.40, p.22 
551  Department of Planning and Community Development, correspondence received, 3 August 2011 
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Accordingly, the Committee recommends that: 

RECOMMENDATION 6.2 

Scoping guidelines be developed for the three new levels of environmental impact assessment 
including: 
(a) objectives for the scoping process, consistent with best practice principles;  
(b) implementing a risk-based approach to environmental impact assessment; 
(c) requirements for the assessment of relevant alternatives, including consultation with key 

stakeholders in the early stages of project planning; and 
(d) specifying the role of departments and agencies in Technical Reference Groups. 

6.2.2 Assessment of alternatives 

The United States Council of Environmental Quality has identified alternatives as the ‘heart’ of 
environmental impact assessment and according to Steinemann, the quality of a decision depends 
on the quality of alternatives from which to choose.552 A first step in the EIA process is ‘alternatives 
development’: the creation, identification and selection of alternatives that will be considered for 
detailed analysis in EIA.553 

The International Association for Impact Assessment regards the examination of alternatives as part 
of an environmental impact assessment process, as constituting best practice.554 An examination of 
alternatives will establish the preferred or most environmentally sound and benign option for 
achieving proposal objectives.555 Similarly, the Environment Institute of Australia and New Zealand 
advised the Committee: 

It is an acknowledged principle of good environmental impact assessment that the proposed 
project be considered in comparison to alternatives. The extent of this consideration is not fixed, 
neither in principle nor in legislation. Alternatives which offer only a partial solution to the 
problem must be addressed, and the assessment must contain a reasonably thorough 
discussion of the significant aspects of the probable environmental consequences of all 
alternatives, including consideration of the ‘no project’ alternative. This no-project scenario 
should be considered as part of the strategic risk assessment process.556 

                                            

552  A Steinemann, ‘Improving alternatives for environmental impact assessment’, Environmental Impact Assessment 
Review, 2001, vol.21, pp.3–4 

553  ibid. 
554  International Association for Impact Assessment (IAIA) Principles of Environmental Impact Assessment Best 

Practice, 1996, p.4 
555  ibid. 
556  Environment Institute of Australia and New Zealand, submission no.42, p.10 
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The ministerial guidelines describe assessment of relevant alternatives as a matter commonly 
investigated and documented in an EES.557 The ministerial guidelines state that ‘an EES will not 
normally be required to document alternatives to a project proposal, as opposed to alternatives for a 
project’.558 According to Steinemann: 

Alternatives should, ideally, consider a range of ‘alternative approaches’ to accomplish the 
objectives of the action, not only ‘alternative designs’. An alternative approach is a functionally 
different way to achieve the objectives; an alternative design is a functionally similar way. For 
example, an alternative approach to the construction of a highway would be the expansion of 
public transit. An alternative design would be a different alignment of the highway. As another 
example, an alternative approach to the spraying of pesticides to control weeds would be an 
integrated pest management program. An alternative design would be a different type of 
pesticide … alternative designs, rather than alternative approaches usually dominate the set of 
alternatives that are considered for the environmental impact statement.559 

However, in Victoria according to the ministerial guidelines an EES should include an investigation of 
the environmental effects of relevant alternatives for a project, such as:  

• siting and layout alternatives, where some flexibility is available in terms of site suitability and 
availability; 

• design or process alternatives where one of several approaches could be applied; 
• scale of the project, where a project’s magnitude might be varied in response to demand or 

constraint factors; 
• timing of project activities; and 
• staging of project development, where construction, operational or other factors might 

necessitate or provide an option for staged implementation.560 

Mr Trevor Blake, Chief Environment Assessment Officer, DPCD, advised the Committee that: 

There may be quite extensive examination of alternatives prior to referral of a project to 
determine the need for an EES. So the scope and robustness of those investigations of 
alternatives can be important considerations as to whether an EES is needed.561 

Evidence to the inquiry and submissions received set out a number of concerns regarding the 
consideration of alternatives as part of the environmental impact assessment process. The 
Committee believes that there is a disparity between the expectations of some community groups, 
that alternatives to a project will routinely be examined, and the requirements set out in the 
ministerial guidelines. This is discussed further in chapter seven. For example, Mr Neil Rankine 
advised the Committee that the exclusion of alternative water supply options from the scope of the 
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Victorian Desalination Plant project assessment, ‘very much lowered the communities’ expectations 
for best outcomes’.562 Also referring to the Victorian Desalination Plant project EES, Watershed 
Victoria stated: 

… the current EES process provided no opportunity for independent assessment of alternative 
methods to supply water to Melbourne. The Minister ensured that the EES was only able to 
assess the effects of the proposed Victorian Desalination Plant in its proposed form; within the 
limited terms of reference which precluded assessments including alternative supply options.563 

Mr Jonathon Crockett, consulting engineer, believes that one of the reasons the EES process in 
Victoria has ‘failed to deliver’ environmental improvements is the ‘inadequate’ scope of EESs, and in 
particular the ‘lack of real investigation of alternatives to proposals’.564 Blue Wedges recommended 
in its submission that at least one feasible alternative to a proposal be fully investigated.565 The 
ministerial guidelines state that the only alternative to a project proposal that will routinely be 
described in detail in an EES is the no project scenario.566 However, Blue Wedges and Glen Eira 
Environment Group recommended that an assessment of the do nothing option should be 
mandatory under the environment impact assessment legislation.567 

The process of considering alternatives is regarded as divisive by Coffey Environments. The 
submission cited several examples where advice on route and location alternatives ‘splits 
communities and makes enemies of friends’.568 Coffey Environments stated: 

Public debate over tactical project alternatives, where the ultimate decision creates winners and 
losers in the community, has a social impact way beyond any theoretical justification. The 
requirement should be dropped from EES scopes of work.569 

Other commentators highlighted that alternatives are considered too late in the environmental impact 
assessment process. For example, Associate Professor Ian Thomas, Discipline Head of 
Environment and Planning at RMIT commented that the EES process is no longer ‘given the chance 
to ensure examination of the significant issues and alternatives’ because environmental impact 
assessment is ‘increasingly added into the decision processes once a decision to build something 
has been made’.570 

The Environment Assessment Review (2002) suggested that advice regarding the investigation of 
feasible alternatives should be provided during the referral stage of the environmental impact 
assessment process. Subsequently, it was recommended that: 
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Proponents should either refer or discuss the referral of their project with key stakeholders in 
the early stages of project planning and decision [making] so as to enable key environmental 
issues and potential alternatives to be taken into account prior to project design and location 
being finalised.571 

The Committee endorses this recommendation. The Committee also recommends that guidelines 
better define what is meant by the term ‘relevant alternatives’ and provide clear requirements for the 
assessment of alternatives.  

RECOMMENDATION 6.3 

The scoping guidelines developed for the three new levels of environmental impact 
assessment define the term ‘relevant alternatives’ and provide clear requirements for the 
assessment of both alternatives for and alternatives to a project. 

The Committee believes that alternatives to a project, in some instances, could be more 
appropriately assessed through strategic environmental assessment, which will be further discussed 
in chapter ten. 

6.2.3 Technical Reference Groups 

The appointment of a Technical Reference Group (TRG), by the Department of Planning and 
Community Development (DPCD) to provide advice to the proponent and the department on the 
preparation of the EES was introduced as part of reforms to the EES process in 2006. A TRG’s 
membership is drawn from representatives of government agencies, regional authorities and local 
councils, that have a statutory or policy interest in the project.572  

The primary role of a TRG, according to the ministerial guidelines is to advise: 

• the department on matters that should be included in the scoping requirements for an EES; 
• the proponent on the need for and adequacy of technical EES studies in terms of their 

consistency with good practice standards of methodology and analysis; and 
• the department on the technical adequacy of the proposed EES, as well as the adequacy of the 

response to relevant matters.573 

The TRG provides advice and assistance to the proponent on: 

• required statutory approvals; 
• relevant policy provisions and related information; 
• study briefs and methodologies for key studies; 
• availability of relevant data sets and research; 
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• conformity of the proposal and EES studies with policy and statutory requirements; 
• design and implementation of the proponent’s consultation plan; and 
• adequacy of EES specialist study reports.574 

Submissions and evidence received by the Committee highlighted the benefits of TRG involvement 
in the EES process. For example, Colac Otway Shire stated in its submission that the introduction of 
the TRG has improved objectivity in the scoping process. The Council advised the Committee that 
there has been less criticism of the EES process since the establishment of TRGs.575 In addition, Mr 
Clive Mottram, Manager, Planning Investigations, VicRoads advised the Committee that the 
involvement of government agency staff and council officers in a TRG is important because there is 
a great deal of local knowledge that such officers have, and a proponent is able to learn from that 
knowledge.576 

However, the Committee also received evidence suggesting that TRGs can cause delays and 
‘frustration’ for proponents.577 The concerns expressed to the Committee relate to: 

• the failure of regulatory agencies to adequately specify the issues and standards that must be 
achieved at the scoping stage;578 

• the failure of regulatory agencies to provide consistent representation of officers able to make 
decisions at the TRG meetings;579 and 

• important issues not being raised early enough by the TRGs, and advice being provided too late, 
leading to cost increases and time delays for the proponent.580  

Mr Chris Fraser, Executive Officer, Minerals Council of Australia, Victorian Division, advised the 
Committee that ‘junior officers’ are sent to TRG meetings, or ‘whoever is available on the day’, which 
results in advice being changed later.581 Mr Fraser stated: 

Often you will get a different person at every different hearing… The company has gone and 
done its EES, presented the EES to the independent panel and at the public hearings senior 
officials come in and change the advice that was given by the junior officials, which is terribly 
frustrating and a waste of time and a waste of everyone’s money.582  
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The Construction Material Processors Association also emphasised the importance of proponent’s 
receiving authoritative and consistent advice from TRGs: 

Authoritative advice is required from the EES TRG. The TRG is a key instrument in ensuring 
early and authoritative advice is provided to the proponent. Senior members of government 
agencies, supported by technical experts, should attend TRG meetings to ensure consistent, 
appropriate advice is actually provided. This should avoid last minute policy reversals by 
government agencies and continually shifting objectives that could potentially significantly 
impact on the project.583  

The Construction Material Processors Association recommended that the TRGs should only 
consider items included in the original EES scope, to ensure new investigations cannot be easily 
introduced once the scoping requirements have been finalised.584 Cement, Concrete and Aggregates 
Australia agreed that once the scope has been set for the EES, only the defined studies in the 
scoping requirements should be considered by the TRG, and that any ‘requests for expansion of the 
scope must be accompanied by factual evidence warranting additional studies’.585 

While Aventus Consulting described the verbal advice provided by the TRG as useful during an EES 
process in trying to coordinate and streamline the approvals process required of the various 
departments, it expressed concern that, in its experience, the TRG process created delays that 
resulted in significant costs and stress for the project’s environment team.586 Aventus Consulting 
advised the Committee that, in its experience, comments were not provided by the TRG in a timely 
fashion, with several agencies providing them late and insisting on comments being addressed in 
the Draft EES.587 Consequently, Aventus Consulting questioned the need for TRGs, suggesting that 
input into scoping and advice on technical studies may be better coordinated by a central agency, 
such as DPCD, on behalf of the proponent, especially if the project was deemed to be of ‘state 
significance’.588 

The Victorian Competition and Efficiency Commission (VCEC) Report Getting Environmental 
Regulation Right (2009) proposed several reforms to the Environment Effects Act and its processes 
to reduce uncertainty, delays and costs to business, including ensuring that TRGs function more 
efficiently.589 Mr Jeff Gilmore, Executive Director, Planning Policy and Reform, DPCD advised the 
Committee that: 

Essentially the department is now in the process of establishing formal memorandums of 
understanding with each of the other departments and regulatory bodies to ensure that those 
decision-making processes are all aligned and are indeed aligned with other pieces of 
legislation and regulation.590 
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The DPCD advised the Committee that ‘the new administrative arrangements are intended to drive, 
in part, more timely and authoritative advice from agencies on key assessment issues’.591 

The Committee was advised in June 2011 that the DPCD has established a Memorandum of 
Understanding (MoU) with the Department of Sustainability and Environment, Department of Primary 
Industries, Department of Transport, and the EPA, 592  in relation to ‘coordination of roles and 
responsibilities for assessment, approval and delivery of major projects’.593 The scope of the MoU is 
restricted to major projects that are ‘deemed to be of state priority on the basis that they are or are 
likely to be subject to impact assessment processes for which the Minister for Planning is 
responsible under the Environment Effects Act, the Planning and Environment Act or the Major 
Transport Projects Facilitation Act’.594 

Under the MoU, ‘parties agree to cooperate in relation to the planning, assessment, approval and 
facilitation of projects, in order to achieve improved efficiencies and better environmental, social and 
economic outcomes’. 595  The MoU facilitates the development of coordination arrangements for 
identified milestones during the preparation of assessment documentation at which TRG 
representatives obtain their department’s executive authority for key advice, as well as expected 
time frames. Under the MoU, parties also agree to nominate a senior officer to coordinate and 
represent their respective inputs to the TRG during the preparation of assessment documentation, 
including to: 

• provide consistent representation and timely, authoritative inputs, in order to avoid the later 
emergence of new issues or perspectives other than when relevant new information 
subsequently becomes available; and 

• integrate input from all relevant groups within their organisation through appropriate coordination 
and endorsement, to the extent practicable.596 

The MoU’s also establish a Process Coordinator. Its role is to: 

• lead the development of an agreed timeline for the assessment and approval process for the 
project; 

• monitor adherence to the timeline and liaise with the proponent and relevant departments and 
agencies to ensure the timeline is met, and negotiate and communicate any amendment to both 
Parties and other relevant departments and agencies; and  

• convene a TRG (or equivalent) to coordinate the advice-giving and statutory roles of the Parties 
as well as other relevant departments, agencies and local governments.597  
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The Committee is of the view that TRGs play an important role in identifying key issues in the 
scoping stage and ensuring environmental impact assessment documentation meets scoping 
requirements. The Committee has recommended that guidelines be developed that detail the role of 
TRGs (recommendation 6.2) and looks forward to their timely development and implementation.  

6.2.4 Scoping time frames 

The VCEC also recommended establishing negotiated, project-specific time limits for each stage of 
the EES process, which will be discussed further below.598  

Industry representatives, community groups and academics expressed concern regarding the 
absence of statutory time frames for key stages of the EES process, including scoping.599 The 
ministerial guidelines state: 

The draft scoping requirements for a project are generally prepared within 20 business days of 
receiving the required information from the proponent. The draft scoping requirements will then 
be released for comment by interested parties for a minimum of 15 business days … Scoping 
requirements will normally be finalised within 15 business days of the close of the public 
comment period and made publicly available on the department’s website.600 

The Committee received evidence to suggest that these time frames are not always met.601 For 
example the exhibition of draft scoping directions was delayed for the Frankston Bypass Project by 
the need to wait for accreditation of the EES process under the Commonwealth Environment 
Protection and Biodiversity Conservation Act. Similarly the exhibition and finalisation of the scoping 
requirements for the Shaw River Power Station Project was delayed pending the proponent’s 
decision as to whether to refer the project under the Environment Protection and Biodiversity 
Conservation Act and seek accreditation of the EES process.602 These examples provided by the 
department highlight that the timeliness of the scoping stage is also dependent on external factors 
such as the federal EIA process. 

Some submissions from industry indicated that the lack of statutory time frames creates time delays 
and increases costs.603 AGL Energy advised the Committee: 

We are concerned about the potential time frames and costs associated with the EES process 
… There are a number of steps in the process without statutory time periods, including scoping 
requirements, input from the Technical Reference Group and the inquiry process.604 
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Aventus Consulting advised the Committee that the draft scoping requirements for one client’s EES 
were not released for public exhibition for six months.605  

The Committee acknowledges that the previous government identified strengthening the 
accountability for achieving target timelines, including a 50 business day limit for developing EES 
scoping requirements, as a key priority in its response to the VCEC Report. 606  The previous 
government indicated that it would evaluate this issue in more depth and introduce changes in 
2010.607 The Committee agrees that this is an important priority. 

The Committee believes that, after receiving the required information from the proponent, 
20 business days is appropriate for the preparation of draft scoping requirements, as outlined in the 
ministerial guidelines. However, the Committee is of the view that scoping requirements for a Public 
Environment Report and an Environmental Impact Statement should be publicly exhibited for 
20 business days (rather than 15 business days) to ensure that stakeholders have an opportunity to 
review and provide feedback on the scoping documentation. After public review, the Committee 
agrees that 15 business days is satisfactory to finalise the scoping guidelines. The Committee 
believes that adherence to the scoping timelines would be considerably improved with their inclusion 
in EIA legislation. 

Accordingly, the Committee recommends: 

RECOMMENDATION 6.4 

Statutory time frames be introduced for the environmental impact assessment scoping stage 
as follows: 
(a) draft scoping requirements for a Public Environment Report and an Environmental Impact 

Statement to be prepared within 20 business days of receiving the required information 
from the proponent (preliminary list of issues to be investigated, draft study plan and draft 
consultation plan);  

(b) draft scoping requirements to be released for comment by interested parties for 
20 business days; and  

(c) final scoping requirements to be finalised by the Department of Planning and Community 
Development within 15 business days of the close of the public comment period. 
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6.3 The quality of Environment Effects Statements 
In 2002, the Environment Assessment Review noted that there was no formal system of ensuring 
the quality of environmental impact assessment documentation.608 The Environment Assessment 
Review stated that informally, the role of ensuring quality was undertaken by the Department of 
Infrastructure, with some use of independent peer reviewers, technical advisory groups, or 
consultative committees.609 Many submissions to the 2002 review supported the use of independent 
peer reviewers to aid stakeholders and decision-makers in appraising environmentally sensitive 
proposals and providing a second independent technical opinion on complex matters. Some 
submissions supported the view that the assessing agency (administering the environmental impact 
assessment process) should be responsible for the preparation of the environmental assessment 
documentation through the appointment of independent consultants. The review stated that: 

Based on the submissions, there appears to be a perception that, because the consultants 
preparing an EES are appointed and paid for by the proponent, the advice they prepare will be 
biased in favour of the proponent. That is, the credibility of studies and therefore of the proposal 
and the proponent is questioned.610 

The Environment Assessment Review recommended the following: 

• the appointment of independent peer reviewers should be considered to review documentation 
prepared by proponents in relation to contentious issues; 

• if the assessing agency determines that the environmental impact assessment document does 
not adequately address either the scoping guidelines or the findings of the peer review, the 
documentation should not be publicly exhibited until all deficiencies are addressed; and 

• the assessing agency should consider approaching relevant professional organisations to 
explore the issue of accreditation of practitioners in environmental impact assessment.611 

The following procedure is set out in the 2006 ministerial guidelines for ensuring the quality of 
environmental impact assessment documentation: 

• the proponent and its consultants should adopt internal quality assurance procedures. The 
Minister can specify the quality assurance procedures to be adopted, including the need for 
expert peer review of any particular matters; 

• a Technical Reference Group will review the draft technical studies and draft EES and provide 
advice to the proponent; and 
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• the proponent should seek advice from the Secretary of the DPCD as to the adequacy of the 
proposed final EES before it is exhibited. 612  

The DPCD advised the Committee that the department will determine whether the EES provides a 
sufficiently robust assessment of key issues before making a recommendation to the Minister for its 
exhibition. 613  Close liaison with key relevant agencies is sometimes appropriate, and, when 
circumstances have warranted it, the DPCD has occasionally engaged consultant assistance to 
review particular studies. 614  Written advice may also be given to the proponent identifying any 
residual concerns that may warrant further attention prior to the inquiry panel.615 

The Committee notes that the commissioning of such extra reports from independent consultants not 
chosen by the proponent was integral to the outcome of the Traveston Dam proposal in Queensland 
where the federal environment minister rejected the project.616 The Committee believes that the 
agency administering the EIA process should explicitly be given the power to call for extra scientific 
studies, funded by the proponent. This power could be exercised where the agency concluded that it 
needed extra information because the information in the EIA was deficient. A statutory provision to 
this effect should also include that the extra information be released both to the proponent and to the 
public.  

The Committee recommends that: 

RECOMMENDATION 6.5 

The environmental impact assessment legisla0tion be amended to: 
(a) give the Department of Planning and Community Development the statutory power to call 

for extra scientific studies if the department considers that it needs extra information, 
because the information in the environmental impact assessment is deficient;  

(b) the extra information should be released both to the proponent and the public; and 
(c) the proponent should meet the costs of the additional scientific studies.  

The ministerial guidelines state that it may be prudent for a proponent to initiate expert peer reviews 
of EES studies on technically or scientifically complex matters where there may be a range of expert 
views. 617  The DPCD advised the Committee that proponents are encouraged to follow this 
guideline.618 For example, this approach was undertaken in the Hazelwood EES and the Channel 
Deepening Supplementary EES.619 In some circumstances, additional steps can be taken by the 
Minister to address quality issues, such as the appointment of expert peer reviewers by the DPCD, 
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or if the EES provided has been ‘significantly deficient’ in some respect, the proponent may be 
asked to provide supplementary documentation, or a Supplementary EES.620  

The DPCD advised the Committee that, further to the above: 

… during the next 12 months DPCD intends to review and refine its quality management 
systems for its impact assessment function under the Environment Effects Act 1978 and the 
Major Transport Projects Facilitation Act 2009.621  

The Committee notes that peer review by experts chosen by the proponent raises many of the same 
issues of perceived or real bias that arise in relation to the original EIA prepared by the consultants. 
As a result, it does not offer much of a protection or solution. However, the Committee believes that 
peer reviewers chosen by the DPCD would address the issue of any perceived or real conflict of 
interest. 

Accordingly, the Committee recommends that: 

RECOMMENDATION 6.6 

The Department of Planning and Community Development appoint experts to peer review 
documentation in relation to an environmental impact assessment provided by proponents, 
where necessary.  

The quality of environment effects statements and associated technical studies was raised as an 
issue in several submissions to the Committee. 622  The following key issues were identified in 
evidence: 

• there is a lack of existing databases on ecosystems, species and other ecological processes;623 
• there is a lack of defined standards for ecological data collection and best practice guidance for 

ecological impact assessment;624 
• there is insufficient weight accorded to local knowledge in determining the environmental 

impacts of proposed projects;625 
• the use of peer-reviewed studies and information and studies that have not been peer-

reviewed;626 and 

                                            

620  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.21 

621  Department of Planning and Community Development, correspondence received, 23 August 2010 
622  For example, refer to: Australian Marine Ecology, submission no.29, p.26; Mr A Macintosh, Associate Director, 

Centre for Climate Law and Policy, Australian National University, Environment and Natural Resources Committee 
public hearing – Melbourne, 7 June 2010, transcript of evidence, p.251; Watershed Victoria, submission no.10, p.2; 
Birds Australia, submission no.38, p.2 

623  For example, refer to: Australian Marine Ecology, submission no.29, pp.7–9; Friends of Wonthaggi Heathland & 
Coastal Reserve, submission no.48, p.7; Dr M Edmunds, Director, Australian Marine Ecology, Environment and 
Natural Resources Committee public hearing – Melbourne, transcript of evidence, – Melbourne, 17 May 2010, 
transcript of evidence, p.68 

624  For example refer to: Australian Marine Ecology, submission no.29, p.6; Birds Australia, submission no.38, p.2 
625  For example, refer to: Ms P Hunt, submission no.13, p.12; Friends of Wonthaggi Heathland & Coastal Reserve, 

submission no.48, p.6 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 136 

• there are no penalties for the provision of false or misleading information.627 

These issues will be examined in detail below. 

6.3.1 Lack of environmental data and the need for best practice ecological impact 
assessment guidelines 

The lack of existing databases on ecosystems, species and other ecological processes and the lack 
of a consistent approach towards ecological impact assessments were highlighted as issues in 
submissions to the inquiry. Ecological impact assessment forms an integral component of 
environmental impact assessment and is the process of identifying, quantifying and evaluating the 
potential impacts of defined actions on ecosystems or their components; and providing a 
scientifically defensible approach to ecosystem management.628  

Dr Matt Edmunds, Director of Australian Marine Ecology, highlighted the paucity of information 
regarding marine ecosystems, habitats and communities in Victoria.629 Coupled with a lack of case 
studies on marine ecological responses to disturbances, these gaps in knowledge according to Dr 
Edmunds, make it difficult to accurately predict or confirm the environmental impacts of future 
dredging and other marine developments. In Dr Edmunds experience:  

The information used for EESs tends to be disparate pieces of information cobbled together 
with assumptions it reflects the systems being predicted. In some cases, any attempt at 
modelling processes is dropped altogether and replaced with expert opinion or gut feelings 
without any information on linking processes.630 

Dr Edmunds also advised the Committee that the absence of expectations regarding marine 
ecological impact assessment was a weakness in the current environmental impact assessment 
process in Victoria: 

The approaches and quality of marine ecological impact assessments in Victoria are 
inconsistent, with some having very little rigour. This is partly because there has not been any 
expectation of best practices or enforcement of expectations.631  

Dr Edmunds advised that having standards and directions to comply with these standards is not 
enough and that there has to be assessments or audits against the standards to ensure 
compliance. 632  Dr Edmunds stated that, for example, the general principles of best practice 
environmental monitoring have been established for decades but rarely implemented. This issue will 
be examined further in chapter nine. 

                                                                                                                                    

626  For example, refer to: Dr D Provis, c/- Cardno Lawson Trealor, submission no.18, p.1; Mr N Easy, Executive 
General Manager, Channel Deepening Project, Port of Melbourne Corporation, Environment and Natural Resources 
Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.126 

627  Australian Marine Ecology, submission no.29, p.22 
628  J Treweek, Ecological impact assessment, 1999, in Australian Marine Ecology, submission no.29, p.3  
629  Australian Marine Ecology, submission no.29, pp.7–9 
630  ibid., p.9 
631  ibid., p.6 
632  ibid. 



Chapter 6:  The scoping stage and quality of environmental impact assessment documentation 

Page 137 

Dr Edmunds recommended that investing in the development of impact assessment tools and 
models will require less research and development during an impact assessment.633 He further 
advised the Committee: 

I think the main priority is in terms of investing in strategic information. There are common 
threads to nearly every marine EES. There are common ecological components — 
understanding how they work, what are the limits to them, what are the key values of those 
components, are these sponge gardens old age, do we value them because they are really old 
… We really need that strategic information across the state. I think that is a priority and it 
comes back to the previous witness on developing strategic information first. 

That is going to take a while to develop. EESs are still going to come and go in the meantime. I 
think there needs to be a focus on key ecosystem processes and values and to come up with 
some key criteria that each EES has to provide information on so that further EESs can build on 
so that EESs have to have a legacy component to the information they provide.634 

Birds Australia also identified the need for clearly defined standards involving data collection of 
fauna to be used for biodiversity assessment in EESs. Birds Australia suggested that a register of 
baseline data could be established to facilitate a more standardised and best practice approach to 
assessing the impacts of developments on biodiversity.635  

Discussing their involvement with the preparation of the Victorian Desalination Plant EES, Friends of 
Wonthaggi Heathland and Coastal Reserve argued that flora and fauna records for the region were 
insufficient for the purposes of biodiversity assessment and needed to be supplemented by 
comprehensive surveys.636 The Friends Group related its experience with whale sightings in the near 
shore Wonthaggi marine area. The group suggested that the technical studies of protected whale 
species undertaken by the proponent relied on existing data and did not take into account recent 
sightings of whales. The group also believed that the terms of reference for the assessment were 
overly narrow, restricted to a consideration of the presence of whales in the study area which did not 
take into account the wider migratory and behavioural patterns of the animals.637  

A concern was also raised by community groups that insufficient time was provided for 
comprehensive and quantitative scientific studies.638 In its submission, Friends of the Koalas stated: 

… in the instance of the Victorian Desalination Project the EES process was rushed and 
inadequate. An EES should have been conducted for all seasons to ensure a true picture of the 
status of flora and fauna is obtained. In the instance of the Victorian Desalination Project EES 
surveys were conducted for a matter of days, and some surveys were completed after the 
hearing.639  

                                            

633  ibid., p.27 
634  Dr M Edmunds, Director, Australian Marine Ecology, Environment and Natural Resources Committee public 
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Watershed Victoria expressed concern regarding ‘the apparent lack of due diligence in 
environmental investigations’.640 In relation to the Victorian Desalination Plant project, Watershed 
Victoria stated that: 

Numerous references are made by consultants referring to ‘lack of time’ to complete adequate 
ecological surveys from which to make recommendations. With surveys often incomplete, 
evidence based decisions and recommendations could not be made.641 

The Committee notes that the Environment Institute of Australia and New Zealand is developing 
Ecological Impact Assessment Guidelines.642 The guidelines are now a working draft and have been 
designed to provide a reference on what ecological impact assessment is and how it should be 
conducted. The Committee believes that the development of such guidelines is important and should 
translate into many benefits including guiding the development of statutory policy and defining and 
promoting best practice including the description of existing conditions. However, the Committee 
also believes that the guidance should be more formally embedded in the environmental impact 
assessment process.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 6.7 

(a) Standards and expectations of ecological impact assessments are defined in the scoping 
of individual environmental impact assessments. 

(b) The standards set out in environmental impact assessments for ecological impact 
assessment, are monitored and audited to ensure compliance. 

6.3.2 The role of expert opinion in environmental impact assessment 
documentation and the EIA process  

Concern was raised in some submissions regarding the role of expert opinion in the preparation of 
EES documentation and the EES process. 643  Issues raised included the value placed on local 
knowledge, the use of peer reviewed evidence and independence of advice provided by experts. 

Dr Matt Edmunds, Director of Australian Marine Ecology, advised that in his experience involving 
EES investigations, ecological impact assessment was generally held to a lower standard than other 
scientific disciplines, and that in some cases rigorous scientific testing was substituted by qualitative 
opinion.644 He also stated: 

                                            

640  Watershed Victoria, submission no.10, p.2  
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From my experiences, there are frequent misapplications of ecological risk assessments, 
resulting in misrepresentations of hazards, likelihoods and consequences. Furthermore, risk 
assessments are treated as the results of robust scientific processes, which they are not, and 
generally have little scrutiny and testing for accuracy and bias. The EES assessment process is 
generally over-reliant and over-trusting of risk assessment outcomes. 645 

In several submissions received by the Committee, it was argued that insufficient weight was 
accorded to local knowledge in formal EES processes in investigating the environmental impacts of 
developments. 646  The Committee was also advised that expert opinion was preferred by panel 
inquiries investigating an EES, even in cases where much of the evidence was derived primarily 
from desktop studies.647 Port Phillip Conservation Council advised the Committee: 

For example, in the 2007 Channel Deepening Project Supplementary EES (SEES), retired 
harbourmaster Captain Frank Hart, Blue Wedges’ expert on channel depth and safety issues at 
The Entrance, had conducted extensive research and had intimate knowledge with regard to 
channel design and ship manoeuvrability. He was concerned enough about the safety aspects 
of the Entrance channel design that he was willing to appear for no payment. Should that render 
his advice of lesser value than the expert hired by the proponent to undertake a desktop 
evaluation of the proponent’s design? Contrast this with the Port of Melbourne Corporation’s 
expert witness on bunding toxic sediments, who was a citizen and resident of the USA, and 
gave evidence via telephone. We are unsure whether he had ever seen the project area. Was 
his evidence more valuable than that of a ‘lay’ person who knew Port Phillip Bay intimately?648 

Describing their involvement with the Channel Deepening Project, Mordialloc Beaumaris 
Conservation League, advised that:  

The 2004 EES was remarkable in that community submitters were permitted to question expert 
witnesses. On occasions community members were able to provide panel members (and the 
Port of Melbourne Corporation) with relevant local knowledge e.g. fisherman, divers, local 
residents. On the final day of the EES panel hearing two of the panel members approached 
community submitters and expressed appreciation (and possible surprise) at the information 
provided by these submitters. The community then has a valuable role to play and must not be 
excluded from EES into major projects likely to impact on their environment and health.649 

The importance of peer review processes for ensuring transparency and community confidence in 
the outcomes of the assessment process was highlighted by the DPCD, Coffey Environments and 
the Victorian Planning and Environmental Law Association.650 Mr Nick Easy, Executive General 
Manager of the Channel Deepening Project of the Port of Melbourne Corporation stated: 
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There were two levels of peer review. The proponent obviously appointed its own consultants to 
undertake the scientific work. In many of those cases we appointed our own peer reviewer, and 
then separate to that that work was often reviewed by experts appointed by the Department of 
Sustainability and Environment, which was part of the independent expert group. The 
corporation had consultants it employed and who worked for us in delivery of the project. We 
had our own peer reviewers, and that was subject to further review by the independent expert 
group. They were chosen and appointed by Department of Sustainability and Environment, not 
by the port.651 

Some environmental consultants believe that the referencing of peer reviewed evidence over non- 
peer reviewed evidence in EES documentation is problematic, as peer reviewed evidence may not 
necessarily be more accurate or valid. Dr David Provis, Senior Principal for Cardno Lawson Treloar, 
related a recent experience in which he acted for a community group. His evidence, which 
contradicted peer reviewed evidence prepared for the proponent, was discounted in the final EES 
report as it had not been peer reviewed. However, in his view the consultant’s evidence was flawed 
as the author had no local knowledge of the study area.652  

Concerns were raised regarding the independence of consultants engaged by proponents.653 Port 
Phillip Conservation Council commented: 

At present, expert witness engaged by the proponent are expected to give unbiased advice to 
the Panel - a difficult position to begin with. Add to this an inherent tendency for a proponent to 
choose ‘experts’ with a proven history of consulting to the very industry which would benefit 
from the project, and a propensity for the proponent to pay experts handsomely, and we have 
something less than independent. Worse still, the practice of the proponent making contact with 
all likely experts in the field, thus rendering them unavailable to offer advice to the projects 
opponents further degrades the likelihood that the Panel will receive expert and unbiased 
advice.654 

Dr Matt Edmunds, Director of Australian Marine Ecology, advised the Committee: 

Although proponents have a role for actively advocating a project, it is critical that the underlying 
information about a proposal is sound and trustworthy. It is necessary for ecological impact 
assessments to be objective, impartial, rigorous and unbiased. 

The development of technical information for impact assessment is presently commissioned 
directly by the proponent. While this has benefits from a ‘user-pays’ principal, it is deleterious to 
the perception of impartiality and provides opportunity for bias or advocacy. The proponent is 
free to shop around to maximise the chances of getting the answers they want, having strong 
economic (and shareholder) drivers to do this. A third issue is that, despite any best intentions 
for impartiality, unintentional and subconscious biases can be introduced.655 
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In comparison, VicRoads believed that consultants appointed by proponents maintained 
independence, explaining that the duty of consultants was to the Panel rather than the proponent, 
and that the reputation and integrity of environmental consultants were important forces in ensuring 
that accurate evidence is presented.656  

Based on submissions from community groups, and consistent with submissions sent to the 
Environment Assessment Review in 2002, the Committee notes there is a perception that the advice 
prepared by consultants who are contracted by the proponent, may be biased in favour of the 
proponent. The credibility of the environmental impact assessment process can be affected by this 
perception. For this reason the Committee believes that penalties for false or misleading conduct 
should be introduced to the EIA legislation, as discussed below. 

6.3.3  Duty to provide accurate information  
The nature of the EES processes, reviews and oversight appears to just assume all information 
is impartial and valid. There are consultancies that provide scientific as well as advocacy 
services, to varying degrees. There is little transparency as to what sort of service is 
commissioned. Scientists are not beholden to a code of ethics or commitment to provide 
impartiality. Although most I know do or would, there are no assurances that this is the case 
unless an organisation has its own explicit code of ethics. There is no explicit audit or oversight 
process. Peer reviewers are likely to detect and report extreme bias, but it is rarely looked for 
explicitly. Moreover, the most common form of bias is by omission, which is difficult to detect at 
the reporting phase.657  

– Dr Matt Edmunds, Director of Australian Marine Ecology 

Currently there are no penalties under the Environment Effects Act for providing false or misleading 
information to inquiries or in EES documentation. In contrast, the Environment Protection and 
Biodiversity Conservation Act contains provisions that make it an offence under the Act to provide 
false and misleading information to obtain an approval or permit, in response to a condition on an 
approval or permit, or to an authorised officer.658 The recent review of the legislation also addressed 
this issue, as set out below.  
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The Independent Review of the Environment Protection and Biodiversity Conservation Act and quality 
of environmental impact assessments 

The  Independent  Review  of  the  Environment  Protection  and  Biodiversity  Conservation  Act  1999659  made 
recommendations  to  improve  the  quality  of  environmental  assessments prepared  in  relation  to  the Act.  The 
Review concluded that existing codes help promote best practice but do not have the ability to enforce minimum 
standards because  consultants  are not obliged  to  abide by  them  and  the  range of  sanctions  associated with 
breaching the codes may not be strong enough. It also concluded that an effective scheme requires accreditation 
of specialist streams rather than just generalist consultants, but existing schemes are not yet developed enough 
to provide this.660 

The  review  recommended  that  a  Code  of  Conduct  be  developed  in  consultation  with  the  environmental 
consulting industry and designed for the specific purpose of improving the adequacy of assessments. The review 
suggested  that  the Code  could be endorsed by  the Council of Australian Governments  for use by  consultants 
working  in  the different assessment  regimes across Australia and could be made enforceable under  the Trade 
Practices Act 1974 (Cth).661 

To  complement  the  Code  of  Conduct,  the  review  also  recommended  that  the  federal  environment minister 
undertake random audits to test for inconsistencies or irregularities in the information provided in referrals and 
assessments, as well as  random audits  to  test whether  the predictions about  impacts or  the effectiveness of 
mitigation measures are accurate. The  review  recommended  that  the  results of  the audits be used  to  inform 
decisions  in  relation  to  enforcing  the  Code  of  Conduct  and  feed  back  into  ongoing  improvements  to  the 
assessment process.662 

The  Committee  supports  these  recommendations  made  in  the  independent  review  and  notes  that  the 
Environment  Institute  of  Australia  and  New  Zealand  (EIANZ),  Australia’s  primary  industry  group  for 
environmental consultants, has established the Certified Environmental Practitioner program, which is Australia’s 
first accreditation scheme for environmental consultants.  It  includes a public register and a mechanism to deal 
with third party complaints against a certified member.663 EIANZ has also established a Code of Ethics to which 
members of EIANZ should adhere.664  

Source:  Environment and Natural Resource Committee, Inquiry into the approvals process for renewable energy projects in Victoria, 
2010, pp.208–209 

The Committee believes that the Victorian environmental impact assessment legislation may be 
enhanced with the inclusion of provisions in relation to false and misleading information. 

Accordingly, the Committee recommends: 

RECOMMENDATION 6.8 

The Victorian environmental impact assessment legislation include penalties for the provision 
of false and misleading information.  
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Chapter 7: Public participation 
Key findings 

7.1  Public participation is a cornerstone of environmental impact assessment. Community 
engagement and understanding of the process is a key element of an effective, credible 
and transparent environmental impact assessment framework. 

7.2  The Environment Effects Act provides no mandatory requirements for when and how the 
public can participate in the environmental impact assessment process. There are few 
references to public participation in the ministerial guidelines. Furthermore the guidelines 
do not provide adequate direction to proponents in relation to the appropriate level of 
public consultation for a project. 

7.3  The role of public participation in the environmental impact assessment process is 
currently unclear, particularly in relation to the extent to which community views are 
considered throughout the process and how public participation may influence the 
Minister’s assessment. Legislated objectives for public participation in environmental 
impact assessment may provide the community with a better understanding of the 
process, and their role in it. 

7.4  There are many benefits of the proponent engaging with the community early in the 
project planning process including that the key concerns of the community are identified 
and addressed. To ensure early participation in the process public participation 
opportunities need to be defined for the referral and scoping stages of the environmental 
impact assessment process. 

7.5  The current environmental impact assessment framework in Victoria would be 
considerably strengthened with any person having the right to appeal the level of 
assessment determined by the Department of Planning and Community Development. 

7.6  The time provided for public exhibition of environmental impact assessment 
documentation is currently inadequate for allowing community groups to interpret the 
documentation. Statutory time frames should be established and proportionate to the 
complexity of the proposed project. 

7.7 The volume of technical documentation generated by the current environmental impact 
assessment process is a significant barrier to community groups effectively participating in 
the process. 

7.8  The inquiry panel process is subject to a high level of ministerial discretion, including the 
establishment of an inquiry, the appointment of panel members to an inquiry, the length of 
time for hearings, who can present at an inquiry and who can cross-examine witnesses. 
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7.9 The transparency of the environmental impact assessment process would be significantly 
improved with the timely release of the Department of Planning and Community 
Development’s advice provided to the Minister and the report of the inquiry panel. 

7.1 Introduction 
If a Minister is going to make a soundly based decision, then his or her deliberations will be 
much and properly aided by a well-informed constituency of project stakeholders. Moreover, it is 
for these same reasons that public consultation is in a project proponent’s interests. The 
proponent of a sound project has everything to gain when stakeholders have well informed and 
clear views on its merits. It is therefore right that EES procedures have evolved to the current 
point, where stakeholder consultation is both a core component of the EES process and the 
proponent’s responsibility.665 

Coffey Environments 

The first thing I think you have to look at when you are looking at the environmental impact 
assessment systems is what their object is. Generally they break down into two. One is a 
discursive or a democratic function – that is, they are designed to provide opportunities for the 
public to participate in decision-making processes. The second one is an environmental 
objective – that is, they are designed to improve environmental outcomes in a way that 
increases social welfare.666 

Mr Andrew Macintosh, Associate Director, Centre for Climate Law and Policy 
 Australian National University  

Public participation has an important role to play in the environmental impact assessment process. 
Internationally, public participation has long been considered a cornerstone of environmental impact 
assessment and an essential element of a robust environmental impact assessment process.667 
Indeed, some commentators question the basic legitimacy of an environmental impact assessment 
process without meaningful public participation.668  

Engagement of the community in the Victorian EES process is primarily the responsibility of the 
proponent, whether that be the government or private sector. For the most part, proponents 
recognise the importance and value of public participation in the environmental impact assessment 
process, as illustrated by Coffey Environments’ observation above. 
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This chapter addresses term of reference (b), ‘community and industry consultation under the Act’. 
The Committee has chosen to use the term ‘public participation’ rather than consultation to describe 
the involvement of the community in the environmental impact assessment process. The Committee 
believes that ‘participation’ encapsulates the active involvement of the public through a range of 
means such as: information sessions, consultations, stakeholder workshops, deliberative meetings, 
panel inquiries, periods for public comment and opportunities for appeal.  

This chapter will provide some theoretical context to the significance and benefits of public 
participation including international best practice principles. Current arrangements for public 
participation are discussed including the community’s understanding of participation. Opportunities 
for enhancing participation will also be examined including early consultation with affected 
communities, appeal rights, public exhibition of documentation and statutory time frames. 

7.2 Best practice principles of public participation 
Several submissions highlighted that best practice environmental impact assessment requires that 
assessment and decision-making processes are participative, and engage all stakeholders early and 
throughout the process. A number of international guidelines and agreements provide some 
guidance as to what constitutes best practice. 

The International Association of Impact Assessment (IAIA) Best Practice Principles state that 
environmental impact assessment ‘should provide appropriate opportunities to inform and involve 
the interested and affected publics, and their inputs and concerns should be addressed explicitly in 
the documentation and decision-making’.669 The IAIA Public Participation Best Practice Principles 
state that contemporary public participation practice in environmental impact assessment should be 
communicative, inclusive, equitable, educative and cooperative.670 The principles also emphasise 
that public participation should be initiated early and sustained, focused on negotiable issues, open 
and transparent, credible and rigorous.671 It is recognised that a balanced approach is critical when 
applying the public participation principles.  

In 2007, the International Association of Public Participation (IAP2) produced the IAP2 Core Values 
for Public Participation. The first core value is that ‘the public should have a say in decisions about 
actions that could affect their lives’. Other core values outlined state that public participation: 

• includes the promise that the public's contribution will influence the decision; 
• promotes sustainable decisions by recognising and communicating the needs and interests of all 

participants, including decision-makers; 
• seeks out and facilitates the involvement of those potentially affected by or interested in a 

decision; 
• seeks input from participants in designing how they participate; 
• provides participants with the information they need to participate in a meaningful way; and 

                                            

669  International Association for Impact Assessment (IAIA) Principles of environmental impact assessment best 
practice, 1996, p.3 

670  P André, B Enserink, D Connor, and P Croal, International association for impact assessment, Public participation 
international best practice principles. Special publication series no.4, August 2006, pp.1–3 

671  ibid. 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 146 

• communicates to participants how their input affected the decision.672 

The IAP2 also developed a Public Participation Spectrum which is designed to assist with the 
selection of an appropriate level of participation for community engagement programs. 673  The 
spectrum is also useful in identifying the differences between consultation and other forms of 
community engagement (see appendix three).  

The Committee notes that the United Nations Aarhus Convention 674  plays an important role in 
directing public participation requirements of environmental impact assessment in European 
jurisdictions. The objective of the Convention is stated in article one as follows: 

In order to contribute to the protection of the right of every person of present and future 
generations to live in an environment adequate to his or her health and well-being, each Party 
shall guarantee the rights of access to information, public participation in decision-making, and 
access to justice in environmental matters in accordance with the provisions of this 
Convention.675 

Three core rights – the right to know, the right to participate, and the right of access to justice – form 
the three pillars of the Convention.676 While Australia is not a party to the Convention, it represents a 
well-recognised international standard. 

Similarly, the Rio Declaration on Environment and Development (principle 10) states that: 

Environmental issues are best handled with participation of all concerned citizens, at the 
relevant level. At the national level, each individual shall have appropriate access to information 
concerning the environment that is held by public authorities, including information on 
hazardous materials and activities in their communities, and the opportunity to participate in 
decision-making processes. States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to judicial and 
administrative proceedings, including redress and remedy, shall be provided.677 

In the Australian context the Committee notes that according to the Intergovernmental Agreement on 
the Environment, all levels of government will ensure that opportunities will be provided for 
appropriate and adequate public consultation on the environmental aspects of proposals before the 
assessment process is complete.678  

                                            

672  International Association for Public participation, IAP2 Core values of public participation, 2007 
673  International association for public participation Australasia, IAP2 Spectrum available at www.iap2.org.au/resources, 

accessed 30 August 2010 
674  Established at the United Nations Convention on access to information, Public participation in decision-making and 

access to justice in environmental matters, which was adopted on 25 June 1998 in Aarhus, Denmark, at the fourth 
‘Environment for Europe’ Ministerial Conference 

675  United Nations Convention on access to information, Public participation in decision-making and access to justice in 
environmental matters, ECE/CEP/43, 25 June 1998, article one 

676  United Nations Environment Program, Your right to a healthy environment: A simplified guide to the Aarhus 
Convention on access to information, Public participation in decision-making and access to justice in environmental 
matters, 2006 

677  United National Environment Programme, Rio Declaration on Environment and Development, UN Doc A/Conf. 
151/26;31ILM 874 (1992) signed June 13, 1992  

678  Department of Sustainability, Environment, Water, Population, and Communities, Intergovernmental Agreement on 
the Environment, May 1992, schedule 3, 3(x) 
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7.3 The current environment effects statement process and public 
participation 

In the first major study of environmental impact assessment law in Australia in 1982, Fowler 
observed that ‘overall, the (Environment Effects) Act provides a rather fragile basis for public 
participation in the assessment procedures’ with the only direct reference made in section 9(2) 
where the ‘Minister may at any time invite and receive comments on the environmental effects of any 
works or proposed works from the public …’.679 The few amendments to the Act since then have not 
improved this position. Some reference is made to public participation in the ministerial guidelines. 
According to the guidelines, the form and extent of public participation in the EES process is 
determined by the Minister for Planning on the basis of the complexity of issues and level of public 
interest in an EES.680 In practice, as outlined in the ministerial guidelines, the following opportunities 
for public participation generally occur: 

• the proponent is required to prepare and implement a consultation plan, which should list 
stakeholder issues and when and how consultation will occur as part of the EES process;681 

• the proponent should ensure that stakeholders have access to the consultation plan and make 
hard copies available on request;682  

• draft scoping requirements are released for public comment for a minimum of 15 business 
days;683  

• the EES is publicly exhibited for a period of 20 to 30 business days. Public notice of the EES 
exhibition is required; 684  

• the proponent should respond to any submissions received during the public exhibition by 
providing a written response that addresses the key issues raised in the submissions; 685 and 

• an inquiry may be appointed to hear public submissions.686 If the Minister decides that an inquiry 
is to be held, the Minister will specify the form and terms of reference for an inquiry, and who 
shall participate in the inquiry.687  

The absence of mandatory requirements for public participation during the environmental impact 
assessment process was raised as a significant issue by stakeholders and it was recommended that 
opportunities for public participation should be included in the legislation. 688  For instance the 
Environment Defenders Office stated that: 

                                            

679  R J Fowler, Environmental impact assessment, planning and pollution measures in Australia, 1982, p.42 
680  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.24 
681  ibid., p.13 
682  ibid. 
683  ibid. 
684  ibid., p.23 
685  ibid., p.24 
686  ibid., p.21 
687  ibid., p.25 
688  For example, refer to: Lawyers for Forests, submission no.14, p.2; Birds Australia, submission no.38, p.3; 

Mornington Peninsula Shire, submission no.56, p.4; Environment Defenders Office (Victoria), submission no.27, 
p.18; Professor L Godden and Associate Professor J Peel, University of Melbourne, submission no.54, p.3 
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… While public involvement is outlined in the supporting guidelines to the EE Act and is 
ordinarily undertaken, lack of statutory forces leave such involvement unenforceable. Further, 
the legislation does not require other elements essential for public participation such as 
requirements for public notification of projects referred, public exhibition of the environment 
effects statement, release of EES panel reports or of the Minister’s own recommendation to the 
proponent or the public.  

Effective public participation is an important element in achieving transparency, credibility and 
efficiency in the assessment process. It is therefore imperative that legislation guarantee 
adequate opportunity for informing and consulting the public at key stages of the assessment 
process such as screening, scoping, public exhibition and public hearing phases and ensure 
that public input and concern is then considered in decision-making.689 

The Committee notes that the federal Environment Protection and Biodiversity Conservation Act 
mandates public participation at the referral and assessment stages, and has an option for further 
public participation at the decision-making stage as well. At the referral stage, the Minister must 
publish the referral on the internet, invite written comments on whether the action is a controlled 
action within 10 business days, and consider those comments when deciding whether the action is 
subject to the Act.690 

At the assessment stage, all five of the assessment approaches available under the Environment 
Protection and Biodiversity Conservation Act involve some form of public participation. In the case of 
an assessment on preliminary information, for example, the Minister must direct the proponent to 
publish specified information and invite comments within a specified period. The proponent has to 
give the Minister a summary of any comments received and a copy of the comments themselves.691 
In the case of an environmental impact statement, the proponent has to publish the draft statement 
and invite written comments. The final statement has to take account of any comments received and 
must include a summary of the comments and how they have been addressed. The proponent must 
give the Minister a copy of the comments along with the final statement.692 

The Minister can also elect to engage in further consultation at the decision-making stage. The 
Minister has the discretion to publish a proposed decision for public comment before he or she 
decides whether to approve an action and what conditions to impose.693  

The Committee recognises the need for environmental impact assessment legislation to define 
public participation during key stages of the assessment process in order to increase certainty for 
both proponents and the community, strengthen public confidence and enhance transparency and 
credibility.  

                                            

689  Environment Defenders Office (Victoria), submission no.27, p.18 
690  Environment Protection and Biodiversity Conservation Act 1999 (Cth) ss. 74(3), 75(1A) 
691  ibid., ss.95–95B 
692  ibid., ss.103–104. See also ss.93(3A)–(5) (assessment on referral information), ss.98–99 (Public Environment 

Report) and ss.108, 110, 122 (public inquiry) 
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Accordingly it recommends that: 

RECOMMENDATION 7.1 

The environmental impact assessment legislation be amended, based on best practice 
principles, to define opportunities for public participation at key stages of environmental 
assessment including the referral, scoping, public exhibition and inquiry panel stages; and 
specify that the Minister for Planning must consider such public comment. 

The Committee was also advised by the Environment Institute of Australia and New Zealand 
(EIANZ) that the ministerial guidelines do not provide adequate direction to proponents in relation to 
the appropriate level of public consultation for a project, noting that some proponents engaged in 
unnecessarily elaborate consultation processes while for others public consultation was either very 
limited, or conducted in a manner which increases the risk of poor public perceptions of the project 
and/or proponent. 694  The development of further guidance on community consultation was 
subsequently recommended:  

Very little guidance exists to steer developers towards ‘best-practice’ methods of public 
consultation. Many proponents still believe that the public meeting is the best way to deliver 
information. In most cases, this is not the case. The EIANZ notes that the International 
Association of Public Participation (IAP2) could be asked to provide further guidance on 
community consultation to supplement guidance provided to proponents. The IAP2 have 
already provided similar guidance to the Victorian EPA.695 

The Committee acknowledges the government’s role in ensuring that public participation meets best 
practice standards.  

Accordingly the Committee recommends that: 

RECOMMENDATION 7.2 

Best practice guidelines for public participation in the environmental impact assessment 
process are developed. 

7.4 Enhancing public participation in environmental impact assessment 
Some community groups and individuals expressed frustration with their experience of community 
consultation in the EES process, believing that their views were not properly considered in 
recommendations formed by inquiry panels or in the Minister’s final assessment.696 Some community 

                                            

694  Environment Institute of Australia and New Zealand, submission no.42, p.10 
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groups and individuals felt that although they had expended significant time, energy and resources 
on participating in the EES process, their efforts had little impact on the overall outcomes.697  

The key issues raised in evidence to the Committee in relation to public participation in the current 
EES process include: 

• provisions for public participation in the environmental impact assessment process are not 
mandatory, and are subject to the Minister’s discretion;698 

• there is a lack of meaningful opportunities for input at key stages of the process, including early 
consultation in the project design, referral and scoping stages;699 

• the public are expected to review, understand and respond to large volumes of environmental 
impact assessment documentation and technical studies in short time frames;700 

• there is a stark difference between proponent’s access to legal representation, expert review 
and advice and that of the community;701 

• there are no third party referrals;702 and 
• there are no appeal rights available for proponents or the public.703 

These issues are discussed in further detail below. The Committee’s proposed opportunities for 
public participation, compared to the current process, are outlined in figure 7.1. 
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Figure 7.1 Current and proposed opportunities for public 
 participation in the environmental impact assessment process 

Current public participation opportunities  Proposed public participation opportunities 

  • Early consultation with affected stakeholders 
encouraged by DPCD. 

• Proponents are required to submit a consultation plan 
with their referral documentation which outlines 
consultation conducted to date and any proposed 
future plan. 

 • DPCD displays all referrals on its website upon 
receiving a referral; and 

• 10 business day public comment period for 
stakeholders to comment on whether the proposal 
should be assessed and if so, at what level of 
assessment. 

  • DPCD referral decision (no assessment required, or 
the level of assessment if assessment is required) can 
be appealed by the proponent, or any person; and 

• Public participation plan to be prepared by the 
proponent and endorsed by DPCD. The public 
participation plan is to be made available on the DPCD 
website. 

• Proponents are required to prepare and implement a 
consultation plan. Once the plan is finalised it will be 
published on the DPCD website; and 

• Draft scoping requirements are released for public 
comment for a minimum of 15 business days. 

 • Preparation of draft scoping requirements should 
involve key affected stakeholders; and 

• 20 business days public comment period on the draft 
scoping guidelines (to be made available on the DPCD 
website). 

   

• EES released for 20–30 business days for public 
comment. 

 • Level 1: Public exhibition of the DPCD draft report 
for 21 business days; or 

• Level 2: Public exhibition of the Public 
Environment Report for 30 business 
days; or 

• Level 3: Public exhibition of the Environmental 
Impact Statement  
for 50 business days; and 

• any independent peer review report should be 
simultaneously placed on public exhibition to inform the 
public. 

• Public may be invited to present submissions or cross-
examine witnesses. 

 • The terms of reference for the inquiry placed on public 
exhibition with the Public Environment Report or 
Environmental Impact Statement document so that the 
comments that are received can be taken into account 
before the DPCD finalises the terms of reference;  

• Requirement for inquiry to hear and review public 
submissions on the Public Environment Report, 
instigated at the discretion of the DPCD, and 
mandatory inquiry for Environmental Impact Statement; 
and 

• Proponent addresses all pertinent issues raised in 
submissions and responds in writing to the DPCD and 
inquiry panel members. 

   

Referral

Referral decision

Scoping

Pre-referral

Preparing EIA
documentation
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EIA documentation

Inquiry panel
(for PER and EIS)

Making an
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7.4.1 Community understanding of participation in the environmental impact 
assessment process 

The Committee is of the view that the role of public participation in the environmental impact 
assessment process is currently unclear. This issue was discussed in relation to alternatives in 
chapter five. Concerns were raised by community groups and individuals regarding the extent to 
which their views were considered throughout the process and the extent to which their participation 
could influence the Minister’s assessment.  

Mr Brad Jessup, Teaching Fellow, College of Law, Australian National University, and Mr Barton 
Napier, Principal, Coffey Environments, advised the Committee that much of the frustration 
experienced by community groups, in the context of government projects, derived from the 
perception that they could influence the final assessment and approval of such projects through the 
EES process, when the government has already decided that the projects would go ahead. Mr 
Napier stated that many of the crucial matters, including the decision to proceed with the project, had 
already been determined by government in the case of state significant projects or projects that are 
in the national interest (which he referred to as Class A projects): 

By the time it comes into the public domain, the framework of the project is largely settled, so 
we are tinkering around the edges. The fundamental decision about whether it will be here or 
over there or in this place or that place has already been resolved. We believe we 
disingenuously put before the community a perceived opportunity to influence where a project 
will be built or along what alignment it will be built because there are a number of fundamental 
factors which drive where and how a project will be built.704 

Examples provided to the Committee include the government having acquired land before an EES is 
prepared or exhibited, and the terms of reference of an inquiry panel being restricted, thereby 
limiting consideration of alternative options to the preferred form of development. 705  Watershed 
Victoria advised in its submission that the terms of reference for the Victorian desalination plant 
EES: 

… were narrow and precluded evaluation of alternative means to secure water, alternative sites, 
alternative technology from the standard described reference project, carbon emissions and 
effect on migratory species. From there, the EES was unlikely to significantly influence the 
outcome, which had already been decided: the project would proceed.706 

In its submission, Coffey Environments suggests that the public should debate the legitimacy (to 
what extent does the development proposal serve the interest of Victoria?) and the competence 
(how well has the project been planned and designed and how credible are its impact predictions, its 
safeguards and its representation of the people affected and their views?) questions in sequence, 
not at the same time, as debating both at the same time can detract from important issues and result 
in unintended consequences for the community.707 Coffey Environments describes an example of the 
Basslink Interconnector project, in which the Victorian community believed that it had a chance to 
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block the project so declined to discuss realignments and project optimisation with the proponents.708 
By the time the community realised that the project was going to go ahead regardless, it was too late 
in the project to make adjustments to the route.709  

Coffey Environments suggested that this problem ‘can be remedied by little more than a better 
understanding of what an EES really is and the exercise of already existing ministerial discretion to 
exclude projects, for which an EES is not suited’.710 As a result, Coffey Environments suggested it 
would be better to proceed in two distinct stages. 

Projects that are deemed by government to be in the overriding national interest require the 
exercise of ministerial discretion, so that they are assessed in separate sequential steps: first, to 
test the national interest credentials (if necessary and often it will not); and then to test how the 
project will be implemented.711 

Coffey Environments notes that the EES framework ‘may or may not be suited to this function’.712 It 
suggested that the first question of ‘if’ could be addressed through strategic impact assessment. 
Strategic assessment will be discussed in chapter ten. 

Mr Jessup advised the Committee that the community’s perception that they can influence the final 
assessment decision stems from a misunderstanding of the purpose of environmental impact 
assessment in Victoria and the role of public participation in the process. He stated: 

… participation in the process would be stronger and more meaningful if the community 
understood the EES process. From my research it is clear that the community did not 
understand the Channel Deepening Project process. Overwhelmingly the community did not 
understand that the EES process is not an approval process and that it is not process that can 
halt a project. It is, instead, a purely political process … A small number of the community 
members who opposed the Channel Deepening Project explained that they would not have 
participated as much as they did if they had understood the process more clearly before they 
began their engagement with the process. When the process became clear to them they saw it 
as less valuable.713  

The Committee believes that best practice guidelines for public participation, defined opportunities 
and requirements for public participation at key stages in the environmental impact assessment 
process, and legislated procedures for the inquiry process may provide the community with a better 
understanding of the process, and the influence that their participation may achieve.  
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7.4.2  Early participation 

Early engagement with affected communities has been identified as best practice. 714  The 
Environment Assessment Review noted that consultation at the pre-referral, referral and scoping 
stages is considered to be a wise and appropriate course of action on the part of the proponent to 
ensure all key environmental issues are identified as early as possible and to ensure that proponents 
have an understanding of the issues that are most important to the affected community.715  

Elliott and Thomas describe the current arrangements for public participation in Victoria as follows: 

 … ‘official’ public participation occurs mainly around the midpoint of the EIA process. The 
public does not have the opportunity to contribute to the assessment (other than through 
comments on the EES/EIS) or to comment on the assessment when it is published. However, a 
practice has developed where proponents have occasionally sought comment on the proposed 
contents of the EES, providing the public with reasonably early information about proposals. 

The Victorian EIA procedures are similar to others in that the levels of participation provided are 
to inform the public about [the] environmental effects of a proposal, and allow the opportunity to 
comment on the EIS/EES produced, rather than involving the public in the development and 
design of the proposal at an early stage.716 

The absence of formal requirements for early public consultation during the environmental impact 
assessment process was raised by some submitters as a notable weakness of the current Victorian 
framework. 717  The Environment Institute of Australia and New Zealand (EIANZ) advised the 
Committee: 

By the time an EES goes to public hearing, many individuals and organisations have formed a 
strong (often negative) view of a project. The public hearing process often serves to satisfy 
many of the initial objectors. The EIANZ believe that many of these concerns could have been 
addressed at an earlier stage in the process. This situation is amplified by the fact that many of 
the staff in DPCD involved on a project are seen to be ‘invisible’ during the EES process, which 
often results in individuals holding off on their enquiries until the panel hearing.718  
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A number of submissions supported early consultation in the environmental impact assessment 
process.719 The Committee recognises that there are many benefits to early community engagement, 
including ensuring that the key concerns of the community are identified and subsequently 
addressed in the environmental impact assessment documentation and the community understands 
the project proposal. The Committee believes that the best practice guidelines (recommendation 7.2) 
should promote early engagement with affected communities.  

Public comment on referrals 

The Committee notes that public involvement is encouraged in the early stages of the assessment 
through third party referral and public comment opportunities under the environmental impact 
assessment framework in Western Australia. All proposals referred to the EPA (WA) are publicly 
advertised enabling community input, for seven days, into the decision as to which level of 
assessment, if any, will be conducted. Public comment on referrals is invited through an online 
comment form. The EPA require that succinct reasons are given for any recommendations.720  

Similarly, under the Environment Protection and Biodiversity Conservation Act, members of the 
public are invited to comment within 10 business days on whether the action is a controlled action 
and should be assessed under the Act.721 Referrals are publicly displayed on the website of the 
Department of Sustainability, Environment, Water, Population and Communities. 

In order to increase transparency in the environmental impact assessment framework in Victoria, the 
Committee recommends that the public be invited to comment on whether a project should be 
assessed under the environmental impact assessment legislation. Accordingly, there should be a 
public comment period of ten business days for any person to comment on whether a project should 
be assessed and under what level of assessment. The Department of Planning and Community 
Development must then consider the public comments in formulating its referral decision. All 
referrals should be publicly displayed on the department’s website. 

The Committee also believes that the recommendations outlined in chapters four and six in relation 
to public participation opportunities during the referral and scoping stages will significantly 
strengthen the environmental impact assessment process. 

                                            

719  For example, refer to: Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 
National University, submission no.37, p.4; Environment Defenders Office (Victoria), submission no.27, p.18; Blue 
Wedges, submission no.31, p.3 

720  Environmental Protection Authority (WA), www.epa.wa.gov.au, accessed 2 August 2011 
721  Environment Protection and Biodiversity Conservation Act 1999 (Cth), s.74(3) 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 156 

Accordingly, the Committee recommends: 

RECOMMENDATION 7.3 

The environmental impact assessment legislation is amended to require: 
(a) the public notification of all referrals, to be displayed on the website of the Department of 

Planning and Community Development, and 
(b) a public comment period, on whether a project should be assessed and the level of 

assessment, of 10 business days for all referrals.  

Consultation plans 

The preparation of consultation plans by proponents is an important part of the environmental impact 
assessment process because they publicly and transparently identify the opportunities for public 
participation. According to the ministerial guidelines, proponents must prepare a consultation plan:  

A draft [consultation] plan, together with a preliminary listing of stakeholder issues, should be 
provided to the department for consideration. The department will advise the proponent on the 
refinement of the plan so that it provides for effective consultation. Once the plan is finalised, it 
will be published on the department’s website. The proponent should ensure that potential 
stakeholders have access to information about the consultation plan and make copies of the 
plan available on request. There may be a need to provide access to information (in a summary 
form) in relevant languages other than English, depending on the cultural backgrounds of social 
groups potentially affected by a project.722  

Mr Allan Cowley, Manager for Strategic Planning for Mornington Peninsula Shire Council, noted that 
the ministerial guidelines provide important guidance to proponents on the need for a consultation 
plan to be developed and approved at the early scoping stage of an EES. However, he 
recommended that these aspects of the guidelines should be translated into statutory obligations, 
along with requirements for public notice of all referrals and public exhibition of the proposed scope 
of an EES (or strategic environmental assessment), both with opportunities for public comment.723  

To ensure early and ongoing participation in the process, the Committee is of the view that 
consultation (participation) plans prepared by the proponent, in accordance with best practice 
guidance on public participation in environmental impact assessment, should be mandatory and 
include opportunities for public participation at key stages of the assessment process. The 
Committee believes that the consultation (participation) plan should be approved by the Department 
of Planning and Community Development and made publicly available on the department’s website. 
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Accordingly, the Committee recommends that: 

RECOMMENDATION 7.4 

The environmental impact assessment legislation is amended to require: 
(a) proponents to prepare public participation plans for a Public Environment Report (Level 2) 

and an Environmental Impact Statement (Level 3); and 
(b) public participation plans to be made available on the Department of Planning and 

Community Development’s website. 

7.4.3 Appeals regarding the level of assessment 

The Committee noted in chapter four that under the Western Australian environmental impact 
assessment system, any person has the right to appeal the EPA’s decision not to assess a project 
within 14 days of the date of the EPA's decision being placed on the public record.724  

The Independent Review of the Environment Protection and Biodiversity Conservation Act (2009) 
also recommended that decisions regarding the assessment ‘approach’ should be open to review 
under this legislation.725 

Professor Lee Godden and Associate Professor Jacqueline Peel from the University of Melbourne 
advised the Committee that legal safeguards for civic participation in the Victorian environmental 
impact assessment process were necessary to keep an appropriate check on executive power of the 
government. 726  Professor Godden and Associate Professor Peel recommended that third party 
review should be available at the referral stage, enforceable within the legal system either through 
judicial review, or preferably through merits review.727  

As recommended in chapter four, the Committee believes that any decision-making authority, 
proponent or person that disagrees with a decision that a proposal is not to be assessed, should be 
entitled to appeal the decision to the Victorian Civil and Administrative Tribunal. The Committee also 
believes that that the current environmental impact assessment framework in Victoria would be 
considerably strengthened with the introduction of appeals regarding the level of assessment set by 
the Department of Planning and Community Development for a proposal.  
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726  Professor L Godden and Associate Professor J Peel, University of Melbourne, submission no.54, p.3 
727  ibid., p.4 
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Accordingly, the Committee recommends: 

RECOMMENDATION 7.5 

Any proponent, decision-making authority, or person that disagrees with the level of 
environmental impact assessment should be entitled to appeal the decision to the Victorian 
Civil and Administrative Tribunal, within ten business days of the Department of Planning and 
Community Development’s decision. 

7.4.4 Public exhibition of environmental impact assessment documentation 

A key issue raised in submissions in relation to the public exhibition of environmental impact 
assessment documentation was the length of time for public exhibition is inadequate for the 
community to be able to meaningfully respond to the document and technical studies and seek 
expert assistance if required.728 

Length of documentation and time frames for review  

The ministerial guidelines state that an EES will be exhibited for a period of 20 to 30 business days, 
although in exceptional circumstances the Minister may decide that a longer period of exhibition is 
warranted.729 The usual procedure for public notification of the EES exhibition is detailed in the 
ministerial guidelines, as follows: 

Public notice of the EES exhibition will be required in at least one daily newspaper; in one or 
more local papers circulating in the area of a rural or regional project; to be posted on the 
department’s website. 730  

The Committee was advised that the volume of documentation is a significant barrier to public 
participation in the environmental impact assessment process.731 Mr Brad Jessup, Teaching Fellow, 
College of Law, Australia National University, advised the Committee: 

The length of EES documents and the trend to include all supporting documents with the EES 
has become a significant barrier to participation in the process. With more involvement of an 
independent panel and the community in the assessment process these reports could be made 
shorter as matters of contention and importance are distilled. It is in this transparent and fair 

                                            

728  For example, refer to: Ms E McKinnon, Solicitor, Environment Defenders Office (Victoria), Environment and Natural 
Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.35; Municipal Association 
of Victoria, submission no.5, p.1; Swan Bay Environment Association, submission no.21, p.1; Blue Wedges, 
submission no.31, p.4; Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National 
University, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of 
evidence, p.254; Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 
National University, submission no.37, p.5 

729  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.23 

730  ibid. 
731  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission no.37, p.5 
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environment where such narrowing of matters should occur – not within the Minister’s 
department.732 

Community groups stated that it was often difficult for them to properly scrutinise an EES during the 
normal six week submission period, especially when the documentation is technical and lengthy.733 
For example, the Victorian Desalination Project EES documentation comprised over 1,800 pages of 
highly complex technical material plus works approvals of about 430 pages and 84 appendices 
which averaged approximately 90-100 pages each.734 The first Channel Deepening Project EES 
contained 50 chapters, and a 44 page summary. In addition, there were 113 technical appendices. 
Describing its experiences with the Victorian Channel Deepening Project EES process, Blue 
Wedges Inc argued that: 

The usual six week period was and is insufficient time for the analysis of often complex and 
voluminous data contained in an EES. Time and resources in the production phase of an EES 
are managed and varied by the proponent entirely to suit the proponent’s circumstances. 
Background studies to the EES took approximately two years, so it is inequitable that the 
community should be expected to assemble expert opinion and prepare a response to such 
extensive and detailed documentation within the usual six week response period.735  

The supplementary EES for the project comprised 15,000 pages of documentation.736 

The Municipal Association of Victoria advised that councils also experienced difficulty in developing 
a formal position on project proposals subject to EES procedures during the public exhibition period, 
especially where the engagement of expert advice to examine large volumes of detailed information 
was necessary.737 It was suggested that the preparation and presentation of appropriate information 
would reduce costs associated with engaging experts for these purposes. 738  The Environment 
Defenders Office advised: 

Certainly public consultation is something that we give a lot of thought to. A lot of our role is 
assisting the community, conservation groups and community groups in engaging in these 
processes. I suppose best practice has a lot to do with time and giving the community enough 
time to digest and form an opinion of material in relation to the project. In my experience, a lot, I 
could say almost all, of the EES processes in the last couple of years have not provided 
adequate time for that sort of thing.739 

                                            

732  ibid. 
733  For example, refer to Swan Bay Environmental Association, submission no.21, p.2; Blue Wedges, submission 

no.31, p.4 
734  Environment Defenders Office (Victoria), submission no.27, p.11 
735  Blue Wedges, submission no.31, p.4 
736  A Hawke, K Mitchell and M Lisle-Williams, Port Phillip Bay channel deepening supplementary environment effects 

statement report of the inquiry, 1 October 2007, Appendix, p.40 
737  Municipal Association of Victoria, submission no.5, p.1 
738  ibid. 
739  Ms E McKinnon, Solicitor, Environment Defenders Office (Victoria), Environment and Natural Resources Committee 

public hearing – Melbourne, 3 May 2010, transcript of evidence, p.35 
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Mr Chris Fraser, Executive Director of the Victorian Division of the Minerals Council of Australia, 
questioned whether the production of a voluminous amount of material was an efficient use of time 
and resources.740 The Minerals Council of Australia advised the Committee that the Hazelwood Mine 
(West Field) Project generated approximately 14.5 shelf metres of documents. 741  The Minerals 
Council of Australia submission included the following photo of some of the final draft reports for the 
Donald Mineral Sands project EES, which was for a proposal to mine and process the Donald 
mineral sand deposit north-east of Horsham in western Victoria:742 

Figure 7.2 The EES and associated studies for the Donald Mineral Sands project 

 
Source: Minerals Council of Australia, Victorian Division, submission no.28, p.8 

As discussed in chapter six, the Committee believes that scoping appropriately, utilising a risk-based 
approach to rank key environmental risks, public review of scoping documents, and early 
consultation between proponents and the local or affected community to identify key issues, may 
reduce the volume of documentation required for environmental impact assessment. Mr Andrew 
Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University 
made the following recommendation with regards to the length of EES documentation: 

I would say improved guidelines that are given to the proponent about what has to go into an 
EIA, and by improved guidelines I mean very much trying to confine the scope of the EIA to the 
issues that are of greatest importance to the regulator and to third parties, and then also having 
limits on the amount of paperwork that can be created out of these processes. I am actually 
saying that you want to put a cap on the number of pages that you can publish or put in some 
other information limit to ensure that proponents do not generate 2500 pages that are 
completely incomprehensible to most people, and also make sure that the EIA documents are 
drafted in a way that is in plain English. That is obviously a pretty rubbery standard, but if the 
EIA process is given proper oversight, there are ways to ensure that the documents that are 

                                            

740 Mr C Fraser, Executive Director, Minerals Council of Australia, Victorian division, Environment and Natural 
Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.280 

741  Minerals Council of Australia, Victorian Division, submission no.28, p.9  
742  Department of Planning and Community Development, www.dpcd.vic.gov.au, accessed 20 August 2010 
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generated are accessible to the average member of the public and also provide half decent 
information to both the regulators and to others.743 

The Committee believes that there is significant merit in such a recommendation. The Committee is 
of the view that environmental impact assessment documentation should be sufficiently detailed but 
not so voluminous that it creates a barrier to stakeholder engagement. Accordingly the Committee 
recommends: 

RECOMMENDATION 7.6 

The environmental impact assessment legislation require that the environmental impact 
assessment documentation is written in plain English, where practicable, in order to be 
accepted by the Department of Planning and Community Development. 

The Committee is of the view that public exhibition periods for environmental impact assessment 
documentation should be proportionate to the complexity, the scale and potential impact of the 
proposed project.  

Accordingly, the Committee recommends: 

RECOMMENDATION 7.7 

The environmental impact assessment legislation is amended to include the following 
mandatory opportunities for public participation in the environmental impact assessment 
process: 
(a) the Department of Planning and Community Development’s draft report for Level 1 

assessment (Assessment on Preliminary Information) be placed on public exhibition for 
21 business days; and 

(b) the Level 2 Public Environment Report to be placed on public exhibition for 30 business 
days; and  

(c) the Level 3 Environmental Impact Statement to be placed on public exhibition for 
50 business days.  

7.4.5 Public participation in inquiry panels  

The Minister for Planning may appoint one or more persons with expertise to conduct an inquiry into 
the environmental effects of any works to which the Act applies.744 It is common practice for an 
inquiry to take the form of a formal hearing in which stakeholders present a submission to a panel 
selected by the Minister for Planning.  

                                            

743  Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University, Environment 
and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.254 

744  Environment Effects Act 1978 (Vic) s.9 
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Under the Victorian environmental impact assessment process, the Minister for Planning has broad 
discretion in relation to inquiries and panel hearings. The Minister can decide whether or not to have 
a inquiry panel, the length of the hearings, who will be represented on the panel, what the Terms of 
Reference will be, whether cross examination of witnesses can occur, and whether the public can 
present at hearings. 

Several submitters objected strongly to the level of discretion accorded to the Minister in determining 
the process and content of inquiries.745 For example, a number of community groups reported that 
they felt constrained by the opportunities accorded to them to participate in inquiry panel processes, 
especially in respect of opportunities to present and examine evidence.746 From the perspective of 
the Environment Defenders Office (EDO), the discretion accorded to the Minister allowed inadequate 
time frames to be set to prepare and conduct inquiries, which limited constructive public involvement 
in the process.747 The EDO was particularly critical of the Minister’s decision to limit the inquiry panel 
for the Victorian Desalination Plant to less than three weeks, advising that ‘the panel itself was 
critical of the limited time frames, openly citing this as the reason for limiting the number and extent 
of oral presentations before the Panel’. 748  Mr Jonathon Crockett, a retired consulting engineer 
suggested that the discretion of the Minister to direct which sections of the public will be invited to 
participate in an inquiry should be replaced with a provision under the Act allowing any interested 
party to participate.749 

Ms Kimberly Neave, a community participant in the Victorian Desalination Plant inquiry panel 
process, also reported that attending hearings was burdensome on community members when 
hearings were primarily held in locations that were some distance away from the communities 
affected by the proposal.750  

The ability of the Minister to set the Terms of Reference in a way that restricts opportunities for cross 
examination of expert witnesses was criticised by a number of community groups.751 The inquiry 
panel hearing for the Channel Deepening Project SEES was cited as an example where the Terms 
of Reference had unfairly excluded third parties from cross examining the proponent’s witnesses.752 
Dr Edmunds, Director of Australian Marine Ecology, highlighted the important role of third party 
involvement in cross examination:  

My experiences, as a panel member, expert witness and observer at hearings has been that 
third party involvement in cross examination is invaluable in ensuring information is 
appropriately tested and all important information comes to light. No panel member can be 
expected to be across all issues every minute of the hearing and other interested parties add 
substantial resources to the EES process.753  

                                            

745  For example, refer to: Environment Defenders Office (Victoria), submission no.27, p.11; Watershed Victoria, 
submission no.10, pp.6–8; Blue Wedges Inc, submission no.31, p.6; Mr B Jessup, Member, Australian Centre of 
Environmental Law – College of Law, Australian National University, submission no.37, p.3 

746  For example, refer to: Watershed Victoria, submission no.10, pp.6–8; Blue Wedges, submission no.31, p.6; 
Mordialloc Beaumaris Conservation League, submission no.11, p.2  

747  Environment Defenders Office (Victoria), submission no.27, p.11 
748  ibid. 
749  Mr J Crockett, submission no.7, p.8 
750  Ms K Neave, submission no.30, pp.1–2 
751  For example, refer to Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 

National University, submission no.37, p.3; Blue Wedges, submission no.31 p.7, 14; Mordialloc Beaumaris 
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753  Australian Marine Ecology, submission no.29, p.21 
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Some submissions also reported inconsistency in relation to viewing and responding to 
documents. 754  Watershed Victoria outlined an example from its experiences with the Victorian 
Desalination Plant inquiry panel: 

The proponent was able to view submissions made to a supposedly independent EES panel, 
prior to the hearing commencing. In response to an independent oceanographer’s expert 
witness statement that was submitted by the closing date for submissions, the proponent (DSE) 
commissioned their consultant oceanographer to undertake further hydrodynamic analysis to 
address specific concerns raised by the expert witness’s report. The proponent’s supplementary 
report was then submitted weeks after closing dates without the ability for that to be report to be 
reviewed and commented on by the independent expert witness.755  

Ministerial discretion in selecting the members of inquiry panels was also viewed as problematic by 
some community groups. The Port Phillip Conservation Council expressed concern regarding the 
independence of inquiry panel members for the Channel Deepening Project Supplementary EES 
(SEES).756 Blue Wedges argued that the ‘three SEES inquiry members were much less eminently 
qualified to assess the project than the four Panel members from 2004 who found so many flaws in 
the project – and none of whom were re-appointed’.757  

The Minerals Council of Australia, Victorian Division, also advised the Committee that proponents 
experienced frustration in relation to the ‘difficulty in enlisting suitably qualified people to sit on the 
Independent Panels’.758 

There is also no legislated requirement for the Minister to accept the inquiry panel’s findings. A 
number of community groups were critical of this situation. 759  Port Phillip Conservation Council 
argued that ministerial discretion to make a recommendation which goes against the findings of an 
inquiry panel generated wastefulness, inconsistency and poor environmental outcomes. 760  The 
Group drew attention to the Minister’s recommendations to approve the Bastion Point Mallacoota 
Boat Harbour as a case in point:  

… after three Directions hearings, inquiry submissions and evidence over several weeks, and 
then weeks of report writing, the Panel report comprised over 150 pages of detailed evidence 
and learned opinion that the project was not warranted on environmental or safety grounds. 
Those were overturned by Minister Madden, using his discretionary powers, and justified in a 
13 page document. What an enormous waste of time and resources.761  

                                            

754  For example, refer to: Australian Marine Ecology, submission no.29, pp.24–25; Watershed Victoria, submission 
no.10. p.6; Friends of Wonthaggi Heathland and Coastal Reserve, submission no.48, p.5; Save Bastion Point 
Campaign, submission no.43, p.4 

755  Watershed Victoria, submission no.10, p.6 
756  Port Phillip Conservation Council, submission no.15, p.3 
757  Blue Wedges, submission no.31, p.7  
758  Minerals Council of Australia, Victorian Division, submission no.28, p.9; Mr C Fraser, Executive Director, Minerals 

Council of Australia, Victorian Division, Environment and Natural Resources Committee public hearing – Melbourne, 
7 June 2010, transcript of evidence, p.279 

759  For example, refer to Save Bastion Point Campaign, submission no.43, p.7; Watershed Victoria, submission no.10, 
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760  Port Phillip Conservation Council, submission no.15, p.3 
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The Minister’s consideration of the inquiry’s report will be discussed further in chapter eight. 

The Committee is of the view that the reported perceived lack of transparency in the inquiry panel 
process is affecting the community’s confidence in this process. In order to increase transparency 
and certainty for proponents and the community in relation to their role in the inquiry process, the 
Committee believes that the purpose and conduct of inquiry panels should be detailed in the 
environmental impact assessment legislation. Furthermore, in order to reduce ministerial discretion 
in the inquiry process, the Committee believes that the Department of Planning and Community 
Development (DPCD) should be responsible for establishing the inquiry’s terms of reference, taking 
into consideration concerns raised in submissions from the community during public exhibition of the 
environmental impact assessment documentation. The DPCD and the Technical Reference Group 
should identify any areas that require further investigation.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 7.8 

The environmental impact assessment legislation should be amended to require that: 
(a) an inquiry panel is established at the discretion of the Department of Planning and 

Community Development for project proposals that trigger a Public Environment Report 
(Level 2); and 

(b) an inquiry panel is mandatory for project proposals that trigger an Environmental Impact 
Statement (Level 3). 

 

RECOMMENDATION 7.9 

The environmental impact assessment legislation should provide guidance on the role and 
conduct of inquiry panels and guidance on the opportunities for public participation in the 
inquiry panel process. 

 

RECOMMENDATION 7.10 

The environmental impact assessment legislation should be amended to require that the 
Department of Planning and Community Development establish and issue the terms of 
reference for an inquiry. 
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RECOMMENDATION 7.11 

The environmental impact assessment legislation should be amended to require: 
(a) the inquiry panel’s terms of reference be exhibited with the environmental impact 

assessment documentation for public comment; and  
(b) the Department of Planning and Community Development to consider public comments 

when issuing the final terms of reference for the inquiry. 

7.4.6 Lack of statutory time frames 

The Environment Effects Act does not contain time frames for the public comment period for draft 
scoping requirements, exhibition of EES documentation or the inquiry process. The Save Bastion 
Point Campaign felt that this aspect of the current arrangements for environmental impact 
assessment disadvantaged both proponents and community participants:  

The Environment Effects Act must be amended to remove the discretion that the Minister 
currently has to limit or lengthen timelines in EES processes. The legislation should contain 
clear time frames that must be adhered to for each stage of the assessment process. If these 
are not adhered to by the proponent, the project should be abandoned. Both the community and 
proponents deserve to have some certainty as to how long each stage of the assessment 
process will take, and the expected length of the whole process. This would breed greater 
confidence in the EES process in Victoria.762  

The final report of the Victorian Competition and Efficiency Commission, Inquiry into environmental 
regulation in Victoria, recommended that project specific time limits should be negotiated and 
applied to each stage of the EES process.763  

Some submissions expressed concern regarding the lack of statutory time frames for the release of 
the inquiry’s report and the subsequent delays that can occur as a result.764 For example, the Bastion 
Point Boat Ramp inquiry report was released in June 2009, eight months after the inquiry report was 
completed, at the same time as the Minister’s assessment. 765  Aventus Consulting advised the 
Committee of the difficulties this creates for proponents: 

The Environment Effects Act contains no clauses relating to timelines for the issuing of panel 
inquiry reports or the Ministerial assessment report regarding the outcome of the EES. Without 
these clauses, project planning for this phase of the project is impossible. This is problematic 
because often, EES outcome decisions are linked to a project’s financial investment decision.766 

                                            

762  Save Bastion Point Campaign, submission no.3, p.7 
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The inquiry panel report is usually released with the Minister’s assessment, sometimes several 
months after the Minister receives the report. This will be discussed further in chapter 8 in relation to 
the Minister’s assessment. 

This is in contrast with the arrangements for the release of advice in Western Australia. The 
Committee was advised that the timely public release of the EPA’s advice increases transparency 
and accountability in the process. As Ms Michelle Andrews, Acting General Manager of the Office of 
the EPA (WA) explained: 

I do not need to explain that from the community and the ENGOs point of view the 
independence of the EPA is paramount. They will defend that in any sort of way. They see the 
importance of not only the way in which the board operates — the independence of the 
members — but the publishing of the EPA’s advice is seen … as a very critical aspect of the 
independence of the EPA, so that its advice does not just get left in a drawer somewhere while 
government goes off and does something else or makes some other kind of decision. The 
EPA’s advice gets published before the decision around the project is made.767 

The Committee believes that the timely release of the inquiry panel report and DPCD’s advice will 
result in greater transparency and certainty in the Victorian environmental impact assessment 
process. In addition to the time frames recommended in relation to the public exhibition and public 
comment periods, the Committee recommends that the following time period should be mandated 
under the environmental impact assessment legislation: 

RECOMMENDATION 7.12 

The environmental impact assessment legislation be amended to require: 
(a)  the panel report of the inquiry; and  
(b)  the Department of Planning and Community Development’s advice 

be made publicly available on the Department of Planning and Community Development’s 
website, within ten business days of being submitted to the Minister for Planning.  

 

                                            

767  Ms M Andrews, Acting General Manager of the Office of the EPA (WA), Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.147 
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Chapter 8: The Minister’s assessment 
Key findings 

8.1  The current environmental impact assessment process in Victoria results in an 
assessment by the Minister for Planning. The process does not result in an approval 
decision or legally-binding conditions on project implementation. The powers of the 
Minister to approve or refuse a project based on acceptability of risk to the environment, 
and attach conditions to approvals, was identified as a key strength of the Western 
Australian and Commonwealth environmental impact assessment systems.  

8.2  Opportunities for appeals are limited under the Environment Effects Act because the 
process currently results in advice rather than a legally binding decision. Providing the 
Minister for Planning with the statutory power to make determinations on the 
environmental acceptability of projects would ensure the Minister’s decision is subject to 
judicial review. 

8.3  Decisions made by the Minister for Planning, an elected representative, should not be 
subject to merits review. However, judicial review of a decision made under a legislated 
procedure ensures that a decision is lawful and fair.  

8.4  The absence of legislated criteria to guide the Minister’s assessment and balance the 
often conflicting environmental, economic and social considerations has to some extent 
diminished transparency and public confidence in the environmental impact assessment 
process. 

8.5  The time frame for the release of the Minister’s assessment is not always met. The 
introduction of statutory time frames for the release of the Minister’s assessment would 
increase certainty for proponents and their investors, and increase transparency in the 
process for proponents and the community. 

8.1 Introduction 
The release of the Minister for Planning’s assessment regarding the likely environmental effects of a 
proposal, has been described as ‘the final step in the EES process’.768  

This chapter will discuss the status of the Minister’s assessment, drawing on the Western Australian 
and Commonwealth environmental impact assessment systems as the basis for comparison, and 
the implications for appeal. It will also examine the considerations taken into account by the Minister 
in assessing whether the environmental impacts of a proposed project are acceptable, and how the 
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Minister balances competing environmental, economic and social values. The final section of this 
chapter examines the timeliness of the release of the Minister’s assessment. 

This chapter addresses term of reference a) which requires the Committee to investigate ‘any 
weaknesses in the current system including poor environmental outcomes, excessive costs and 
unnecessary delays encountered through the process and its mechanisms, and d) ‘how better 
environmental outcomes can be achieved more quickly and predictably and with a reduction in 
unnecessary costs’. 

8.2 What is the Minister’s assessment? 
Once the Minister for Planning determines that a project requires an EES, no decision can be made 
under any other statutory instrument until the environmental impact assessment has been provided 
to, and considered by, that decision-maker.769 This means that project approvals cannot be granted 
until the environmental impact assessment process is complete. ‘Approvals’ is used in the context of 
this chapter to describe all licences, permits and consents required from the government, to enable a 
proposed project to proceed. 

The ministerial guidelines state that the Minister’s assessment will provide: 

• findings on the potential magnitude, likelihood and significance of adverse and beneficial 
environmental effects of the project; 

• conclusions regarding any modifications to a project or any environmental management 
measures that are needed to address likely adverse effects or environmental risks; and 

• evaluation of the overall significance of likely adverse effects and environmental risks of the 
project, relative to likely benefits of the project, within the context of applicable legislation, policy, 
strategies and guidelines.770 

The Minister’s assessment may conclude that: 

• a project (with or without limited modifications) would have an acceptable level of environmental 
effects, having regard to overall project outcomes; or 

• a project would have an unacceptable level of environmental effects; or 
• a project would need major modifications and/or further investigations in order to establish that 

an acceptable level of environmental outcomes would be achieved. A further assessment 
process under the Act may be required, for example, a supplementary EES.771 

The Environment Effects Act does not prescribe the form of the Minister’s assessment, however the 
assessment usually includes: 
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1. an outline of the purpose of the assessment and a project description; 
2. an overview of the EES process that was undertaken and relevant statutory approvals required 

for the project to proceed; 
3. an assessment of the environmental, social and economic effects within the context of the 

applicable environmental legislative and policy frameworks. This includes a discussion on each 
key risk and the Minister’s conclusion as to the acceptability of that risk;  

4. a discussion on the acceptability of the environmental effects of the project in the context of the 
objectives and principles of ecologically sustainable development; and 

5. responses to the recommendations contained in the inquiry report.772 

The Minister’s assessment has ranged between 14 pages in length for the Bastion Point Boat Ramp 
Project up to 152 pages for the Channel Deepening Project. The Minister’s assessment is normally 
provided to decision-makers, the proponent, and made publicly available on the Department of 
Planning and Community Development’s (DPCD) website within 25 business days of receiving the 
inquiry report from the Panel. 773  If there is no inquiry appointed, the Minister’s assessment is 
normally provided within 50 business days from the close of the exhibition period of the EES.774 The 
timeliness of the release of the Minister’s assessment is discussed further in section 8.4. 

8.2.1 Status of the Minister’s assessment 

As stated above, Victoria’s environmental impact assessment process is not an approval process. 
Rather, the Minister’s assessment is provided to relevant decision-makers to advise them of the 
environmental impacts of a proposal so they can make an informed decision about whether a project 
should proceed and if so, under what conditions. 775  Relevant decision-makers could be other 
Ministers, local governments or statutory authorities (such as VicRoads, or the EPA Victoria). Mr Jeff 
Gilmore, Executive Director, Planning Policy and Reform, DPCD, advised the Committee: 

The EES process is essentially directed towards informing decisions under other legislation as 
to whether or not to approve proposed works. It is important to emphasise that the Environment 
Effects Act has a complementary role in relation to key approvals legislation in Victoria.776 

The ministerial guidelines state that if the Minister’s assessment concludes that a project would have 
an acceptable level of environmental effects, it may provide advice on project implementation and 
environmental management measures, including: 

• opportunities for incorporating necessary measures in conditions of particular statutory 
approvals or in binding agreements; 

• coordinating different aspects of the environmental management regime to ensure an integrated 
approach for achieving acceptable environmental outcomes; and 
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• recommended approaches to environmental monitoring and management, including further 
public involvement.777 

Whilst relevant decision-makers are required to consider the Minister’s assessment, the Minister’s 
assessment and any recommendations contained within it, are not legally binding on 
decision-makers and proponents. The Committee was informed by Mr Trevor Blake, Chief 
Environment Assessment Officer, DPCD, that ordinarily the advice is adopted.778  

In the case where the Minister decides that the ‘No EES required subject to conditions’ option is 
appropriate, the Committee notes that the legal status of such conditions is ambiguous. As the 
Victorian Planning and Environmental Law Association advised: 

Under the current regime, the amendments to the Act in 2005, among other things, inserted 
specific provisions which enable the Minister to decide that a statement is not required for works 
if conditions specified by the Minister are met. These provisions are problematic as they appear 
to try to impose conditions on projects despite the fact that the Act itself simply sets out an 
advisory process. These provisions reflect the confused message created by the Act itself. The 
Environment Effects Act is not legislation which forms the basis of any approval, yet it contains 
provisions which purport to operate as though it does…779 

The DPCD advised that if the Minister determines that no EES is required subject to conditions, and 
those conditions are not met, the Minister may require an EES.780 The DPCD further advised that the 
conditions are not explicitly tied to other statutory processes, but designed cognisant of them; more 
often than not the conditions are given effect to through other statutory processes as a result of the 
DPCD’s consultation with other agencies.781 The DPCD usually has a role in determining whether or 
not conditions have been met, and/or works with other identified agencies to establish if and how the 
conditions are met.782 

The lack of a legally-binding approval decision at the conclusion of the EES process was identified 
by industry and community groups, including Watershed Victoria and Birds Australia, as a significant 
weakness of Victoria’s environmental impact assessment process.783 The Victorian Planning and 
Environmental Law Association (VPELA) advised the Committee that: 

                                            

777  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.27 

778  Mr T Blake, Chief Environment Assessment Officer, Department of Planning and Community Development 
Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, 
p.262. Furthermore, the ministerial guidelines state: ‘To assist in the transparency of the EES process, it is useful 
for the decision-maker to advise the Minister of the outcome of the decision. Where the decision-maker proposes 
not to adopt part of the assessment, the decision-maker should consult with the Minister’; Department of 
Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under the 
Environment Effects Act 1978, 7th ed., June 2006, p.28 

779  Victorian Planning and Environmental Law Association, submission no.55, p.5 
780  Environment Effects Act 1978 (Vic) s. 8E  
781  Department of Planning and Community Development, correspondence received 8 September 2010 
782  ibid. 
783  For example, refer to: Victorian Planning and Environmental Law Association, submission no.55, pp.2, 3–4;  

Ms A Bolch, submission no.45, p.5; Birds Australia, submission no.38, p.1; Mr B Jessup, Member, Australian Centre 
of Environmental Law – College of Law, Australian National University, submission no.37, p.2; Watershed Victoria, 
submission no.10, p.3 
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From the perspective of industry an EES process is broadly viewed as an unnecessarily costly 
exercise and involving considerable delays. The cost and delay is difficult to bear because at 
the end of the process a proponent who has successfully completed the process does not yet 
have approval to proceed.  

At present, recommendations in the Minister’s assessment can only be given effect through the 
subsequent step of approval under discrete Acts of Parliament on a case by case basis: 

(a) if the Minister’s advice is accepted by the relevant decision-maker; and 

(b) if those recommendations can legally be given effect through that statutory approval 
process. 

… It is likely that many of the complaints about the cost and delay associated with the current 
system would be assuaged if the money and time spent on the process was directed toward a 
tangible outcome. Such an approach would provide far more certainty for all parties and provide 
a consistent, integrated and co-ordinated approach.784  

The VPELA recommended that projects that are of sufficient significance to warrant assessment 
through the Environment Effects Act should be the subject of separate statutory approval.785  

In its submission, GHD advised the Committee that there could be greater clarity on how the 
Minister’s assessment should be utilised and the linkages between the Minister’s assessment and 
the secondary approvals that follow.786 

Mr Brad Jessup, Teaching Fellow, College of Law, Australian National University, advised that in the 
case of the Channel Deepening Project, the community did not understand that the EIA process was 
not an approval process and that it is not a process that can halt a project but rather the outcome is 
a Ministerial recommendation, as discussed in chapter seven. Mr Jessup recommended that to 
make the EIA process more meaningful, the assessment process should be linked more closely with 
the approval process, with the creation of a state significant development planning pathway or with 
the consideration of a project by an independent commission, as is the case in Tasmania.787 

8.2.2 Other jurisdictions 

A comparison of the final decision made by the relevant Minister regarding the environmental impact 
assessment process in the Victorian, Western Australian and Commonwealth jurisdictions is set out 
in table 8.1. 

                                            

784  Victorian Planning and Environmental Law Association, submission no.55, pp.2, 4 
785  ibid., p.4 
786  GHD, submission no.17, p.1 
787  Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 

submission no.37, p.6 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 172 

Table 8.1 A comparison of the final environmental impact assessment 
 advice/decision made by the relevant Victorian, 
 Western Australian and Commonwealth Ministers 

Jurisdiction Advice or decision Status – whether it is legally binding 

Victoria ADVICE 

The Minister for Planning’s assessment 
comprises advice, provided to 
decision-makers to inform statutory 
approvals under other legislation.  

NO 

The recommendations in the Minister’s 
assessment are not legally binding. However, 
if conditions set on a ‘No EES required subject 
to conditions’ referral decision are not 
complied with, the Minister has power under 
the Environment Effects Act (s.8E) to require 
that the proponent prepare an EES. 

Western 
Australia 

DECISION  

The decision as to whether the 
environmental impacts of a proposal are 
acceptable is made by the Minister or 
decision-making authority responsible for 
the statutory approvals of the 
development, and the Minister for 
Environment.  

YES 

The Ministerial Statement sets out conditions 
on project implementation which are legally 
binding.  

Commonwealth DECISION  

After receiving the assessment report 
from the Department of Sustainability, 
Environment, Water, Population and 
Communities, the federal environment 
minister must decide whether to approve 
the taking of the controlled action.  

YES 

The Minister can attach conditions to an 
approval. Conditions are legally binding and 
non-compliance can result in civil and criminal 
penalties.  

Western Australia 

The Committee notes that in Western Australia, the environmental impact assessment process 
results in a decision by the Minister for Environment and legally binding conditions. Under the 
Environmental Protection Act, the Minister, informed by the EPA’s report and any appeals, becomes 
a joint decision-maker and consults with other decision-making authorities as to whether the 
proposal should be allowed to proceed and if so, under what conditions.788 After the Minister receives 
and considers the EPA’s assessment report, the Minister advises the decision-maker as to whether 
to approve the development proposal and under what conditions. If the Minister for Environment and 
the decision-making authorities cannot agree on the final decision, the Minister must appoint an 
appeals committee to consider and report to him or her on the matters in dispute.789  

                                            

788  Environmental Protection Act 1986 (WA) s.45 
789  ibid., s.45(3). If the decision-maker is another Minister and they do not agree, the matters in dispute must be 

referred to the Governor for his or her decision (section 45(2)). The decision of the Governor is final and cannot be 
appealed 
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Following the environmental impact assessment process, if the Minister for Environment determines 
that the project does not present an unacceptable risk to the environment, a Ministerial Statement is 
issued, which is a ‘statement that a proposal may be implemented’. 790  The conditions and 
commitments in the statement set out the parameters to which project implementation is subject. 
Both the conditions and the commitments are legally binding.791 The capacity for the Minister to set 
such legally binding and enforceable conditions has been identified as a key strength of the Western 
Australian environmental impact assessment process. 792  Dr Angus Morrison-Saunders, Senior 
Lecturer, Environmental Assessment, Murdoch University, advised the Committee: 

Having legally binding conditions of approval that will be subject to audit and compliance follow-
up once proposals become operational is very important to give credibility to the environmental 
impact assessment process both during and following approval decision-making. Furthermore 
the results of the environmental impact assessment process provides the basis for decision-
making by the Environment Minister ...793 

Dr Morrison-Saunders also advised the Committee that the legally-binding conditions, if breached, 
constitute a criminal offence.794 Whilst the penalty provisions are rarely used, Dr Morrison-Saunders 
stated that they are important in ensuring proponents take the environmental impact assessment 
process ‘very seriously’.795 

In Western Australia, any person may lodge an appeal with the Appeals Convenor if they disagree 
with the content of or recommendations in a report of the EPA (for example recommended approval 
conditions).796 The Committee was advised by a range of witnesses that such appeal rights are a key 
strength of the Western Australian environmental impact assessment system.797 The right to appeal 
the EPA’s advice was regarded as ‘the most significant appeal’ by Associate Professor Garry 
Middle, Head, Department of Urban and Regional Planning, Curtin University. He stated: 

We have covered appeal rights and third parties to some extent, and my view is that it works 
well because it is a good check and balance on the EPA. The public will raise issues if the EPA 
gets it wrong or they have missed points, so I think it works well that way. I think the 
independent appeals convener also works well…Our appeal process here is not a matter of law, 

                                            

790  Department of Environment and Conservation (Western Australia), Environmental conditions (Ministerial), 
www.dec.wa.gov.au, accessed 31 August 2010 

791  ibid., Also refer to: Environmental Protection Act 1986 (WA), s.47 
792  Dr A Morrison-Saunders, submission no.53, p.3 
793  ibid. 
794  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 

Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.57 
795  ibid. 
796  Environmental Protection Act 1986 (WA) s. 100(1)(d) 
797  For example, refer to: Ms M Andrews, Acting General Manager, Office of the Environmental Protection Authority 

Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript 
of evidence, p.142; Dr A Morrison-Saunders, submission no. 53, p.3; Dr A Morrison-Saunders, Senior Lecturer, 
Environmental Assessment, Murdoch University WA, Environment and Natural Resources Committee public 
hearing – Melbourne, 17 May 2010, transcript of evidence, p.57; Associate Professor G Middle, Head, Department 
of Urban and Regional Planning, Curtin University, Environment and Natural Resources Committee public hearing – 
Perth, 31 May 2010, transcript of evidence, p.173; Dr N Dunlop, Citizen Science Project Coordinator, Conservation 
Council of Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, 
transcript of evidence, p.184; Associate Professor S Mascher, Centre for Mining, Energy and Resources Law, 
University of Western Australia, Environment and Natural Resources Committee public hearing – Perth, 1 June 
2010, transcript of evidence, p.194; Mr P Gamblin, Program Leader – West, WWF Australia, Environment and 
Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.219 
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it is a question of merits, and to some extent you do not want courts caught up in those sorts of 
considerations, because they are a matter of judgement ... 798 

The Conservation Council of Western Australia, which has been involved in appealing the content 
and recommendations of the EPA’s report, advised the Committee that as a result of their 
participation in the appeals process: 

…what we generally see is that additional concessions are made as a consequence of the 
appeals that we raise. Often in the appeals we raise additional matters that the EPA have not 
been able to take into account, and then there is a ministerial condition-setting process whereby 
the EPA’s suggested ministerial conditions might be taken up by the appeals convener. The 
appeals convener is an instrument of the minister’s office in Western Australia. The appeals 
convener might take those conditions and then review them and add additional conditions that 
respond to the grounds of appeal that we make. That happens quite regularly.799 

The right to appeal the EPA’s advice and recommendations is also open to proponents, and the 
Committee was advised that this appeal right was utilised equally by both proponents and 
community groups.800 

Commonwealth 

The environmental impact assessment process under the Commonwealth Environment Protection 
and Biodiversity Conservation Act also concludes with an approval decision. Following the 
assessment process, the federal environment minister can make a decision to approve, approve 
with conditions or not approve a proposed action.801  

The Minister may attach conditions to an approval, such as independent environmental auditing and 
compliance monitoring, in order ‘to protect, repair or mitigate damage to a matter protected by the 
Environment Protection and Biodiversity Conservation Act’.802 The conditions set by the Minister 
under the Act are legally binding, and non-compliance with conditions can result in civil and criminal 
penalties.803  

It is worth noting, in this context, that for the first three-and-a-half years of the Commonwealth Act, 
the ‘manner specified conditions’ – where the federal Minister decides that an action does not 
require approval if it is undertaken in a specified manner – were not directly enforceable. This lack of 
enforceability was seen as a major shortcoming of the Commonwealth Act – paralleling the situation 
in Victoria, noted above, where the legal status of the ‘No EES required subject to conditions’ option 

                                            

798  Associate Professor G Middle, Head, Department of Urban and Regional Planning, Curtin University, Environment 
and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.173 

799  Mr P Verstegen, Director, Conservation Council of Western Australia, Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.188 

800  Mr A Sutton, Appeals Convenor, Office of the Appeals Convenor Western Australia, Environment and Natural 
Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.160; Dr N Dunlop, Citizen 
Science Project Coordinator, Conservation Council of Western Australia, Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.188 

801  Environment Protection and Biodiversity Conservation Act 1999 (Cth), part 9 
802  ibid., s.134; Department of the Environment, Water, Heritage and the Arts, EPBC Act—Environment assessment 

process, 2010, p.6 
803  Environment Protection and Biodiversity Conservation Act 1999 (Cth) part 9, division 2 
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is ambiguous. This aspect of the Commonwealth legislation was changed – and the conditions made 
enforceable – in 2003.804 

The Committee believes that the ability of the relevant Minister to approve or refuse a project based 
on the acceptability of risk to the environment and attach legally binding conditions to approvals, is a 
key strength of the Western Australian and Commonwealth environmental impact assessment 
systems.  

The Environment Assessment Review (2002) recommended that consideration be given to providing 
the Minister for Planning with the statutory power to make a determination on the environmental 
acceptability of projects under the environmental impact assessment legislation. The review also 
recommended that if the Minister determined that a project was environmentally acceptable, an 
approval should be issued by the Minister setting specific legally binding conditions of approval for 
the project.805 The Environment Assessment Review states that this approach would enable the 
ministerial finding to be considered the primary decision on the environmental acceptability of a 
project.806  

The Committee believes that the value placed on the environmental impact assessment process, by 
proponents and community groups alike, would be significantly enhanced with the implementation of 
these recommendations. The Victorian environmental impact assessment process would result in a 
tangible outcome rather than advice only and also open up, albeit limited, avenues for appeal as 
discussed below. 

Accordingly, the Committee recommends that: 

RECOMMENDATION 8.1  

(a) The Minister for Planning have the statutory power to make determinations on the 
environmental acceptability of projects under the environmental impact assessment 
legislation. 

(b) The Minister’s approval should set specific legally binding conditions for the project. 

 

                                            

804  A Macintosh, ‘The Commonwealth’, T Bonyhady and A Macintosh (eds), Mills, mines and other controversies: The 
environmental assessment of major projects, 2010, pp.226–227 

805  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
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8.2.3 Appealing the outcome of the environment effects statement process  

Opportunities for appeals are limited under the Environment Effects Act because the process 
currently results in advice rather than a legally binding decision. This was raised as an issue in some 
submissions and evidence.807 Mr Brad Jessup, Teaching Fellow, College of Law, Australian National 
University advised that the ability of community groups to effectively appeal the Minister’s 
assessment was restricted, because the EES process did not lead to a decision: 

What happens now is that there is merely a recommendation, which is not a decision, so it 
cannot be subject to review. Then the various bodies that need to get approvals do that with, I 
suppose, that barrier, so they are essentially protected from effective review.808 

Mr Jessup recommended that the environmental impact assessment regime should become an 
approval process, and therefore the approval decisions made under the Act would be subject to 
judicial review.809  

Further, in relation to the recent Supreme Court case, Friends of Mallacoota Inc v Minister of 
Planning and Minister for Environment and Climate Change,810 Ms Juliet Forsyth, Barrister, Victorian 
Planning and Environmental Law Association, stated: 

In the Victorian system, because the EES process is only advisory, there is nothing to appeal, if 
you like. There is only a series of recommendations to the relevant decision-maker. This recent 
decision of Justice Osborn in the Mallacoota case makes that point that it is an advisory 
process. The minister may or may not give effect to the recommendations of the panel in his 
assessment, and then once his assessment goes off to the relevant decision-maker, he may or 
may not give effect to the minister’s assessment or the panel recommendations, so it is very 
advisory. At the moment I do not see that there is anything to appeal against. What you would 
appeal against is the primary decision. For example, let us say you need a planning permit, then 
the appeal is in relation to the granting of a planning permit not in relation to anything that the 
panel or the minister has done under the [environmental impact] assessment.811  

The Committee notes that judicial review is possible for all decisions and conduct made in 
accordance with the Environment Protection and Biodiversity Conservation Act. Merits review under 
the federal legislation is limited to a small range of decisions that are generally recognised as 
marginal to the Act including permits for activities affecting protected species; permits for the 
international movement of wildlife; and advice about whether an action would contravene a 

                                            

807  For example, refer to: Ms J Forsyth, Barrister and representative, Victorian Planning and Environmental Law 
Association, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of 
evidence, p.303; Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian 
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conservation order.812 Any decision made by the Minister is not subject to merits review, as decisions 
that ‘are sufficiently important to be taken by the Minister as an elected representative’ should not be 
able to be overturned by an unelected tribunal. 813  However, the Independent Review of the 
Environment Protection and Biodiversity Conservation Act (2009) took account of the counter-
argument that ‘merits review is a key means of achieving better decision-making regardless of the 
identity of the original decision-maker’.814 On this basis the Independent Review recommended that 
merits review should be expanded to include Ministerial decisions relating to whether a project is a 
controlled action and should be assessed under the Act, and the level of assessment determined for 
a project.815  

The Committee notes that in Western Australia, under the Environmental Protection Act, proponents 
can appeal against any conditions or procedures imposed by the Minister on an assessed 
proposal. 816  When appealing against a ministerial decision, the appeal is heard by an Appeal 
Committee.817  

Table 8.2 illustrates the current appeal rights under the Victorian, Western Australian and 
Commonwealth EIA processes: 

                                            

812  Department of the Environment, Water, Heritage, and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection Act 1999, final report, October 2009, p.255 

813  Explanatory Memorandum, Environment and Heritage Legislation Amendment Bill (No.1) 2006 (Cth) 
814  Department of the Environment, Water, Heritage, and the Arts, The Australian Environment Act, Report of the 
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Table 8.2 Appeal rights under the Victorian, 
 Western Australian and Commonwealth EIA processes 

Jurisdiction Appeal Rights – Merits Review818 Appeal Rights – Judicial Review819 

Victoria UNAVAILABLE 
As there is no formal decision made 
by the Minister under the Act, the 
decision cannot be appealed. 
 

No specific provision exists in the Act for 
judicial review, however, the basis for 
judicial review can be found in the 
Administrative Law Act 1978 (Vic) s 3 or 
common law (case law).  
 

Western 
Australia 

AVAILABLE 
A proponent can appeal against any 
conditions or procedures imposed by 
the Minister on an assessed proposal. 
When appealing against a ministerial 
decision, the appeal is heard by an 
Appeal Committee.  

A failure to follow any of the procedures 
set out in the Environmental Protection Act 
may result in judicial review. 

Commonwealth UNAVAILABLE 
Any decision made by the Minister is 
not subject to merits review. 

Judicial review of decisions made under 
the Environment Protection and 
Biodiversity Conservation Act can be made 
under the Administrative Decisions 
(Judicial Review) Act 1977 (Cth) and the 
Judiciary Act 1903 (Cth). 

The Committee believes that the Minister’s decision as to whether a project presents an acceptable 
risk to the environment, and any subsequent conditions applied to the implementation of the project 
by the Minister, should not be subject to merits review. However, the Committee is of the view that 
any decisions made under the Act should be subject to judicial review, to ensure that procedures 
have been followed and the decision is fair and lawful. Amending the environmental impact 
assessment legislation to provide the Minister for Planning with the statutory power to make 
determinations on the environmental acceptability of projects under the Act as set out in 
recommendation 8.1 will ensure the Minister’s decision is subject to judicial review. 

As recommended in previous chapters, the referral and level of assessment decisions should be 
subject to merits review, with any person being able to appeal to the Victorian Civil and 
Administrative Tribunal (VCAT) if they consider that a decision has been made erroneously. 

                                            

818  Where the merits of a decision can be reconsidered, new evidence can be presented and the primary 
decision-maker’s decision can be overturned 

819  Where a court can decide if an administrative decision was made in accordance with the law. The court does not 
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8.3 Considerations in the Minister’s assessment 
There is currently no legislated criteria to guide the Minister’s assessment, which was raised as a 
concern in some submissions.820 

The ministerial guidelines state that the Minister’s assessment will involve consideration of the 
following: 

• the EES and any Supplementary EES if applicable; 
• submissions, the proponent’s response to submissions, and supporting information from the 

proponent or submitters; 
• the inquiry’s report, if applicable; 
• any other information provided by the proponent at the request of the persons appointed to 

conduct an inquiry, the department or the Minister; and 
• the objectives and principles of ecologically sustainable development, as well as applicable 

legislation, policy, strategies and guidelines.821 

The Committee notes one of the guiding principles of ecologically sustainable development is that 
‘decision-making processes should effectively integrate both long-term and short-term economic, 
environmental, social and equity considerations’.822 However, as noted in chapter three, balancing 
the often competing considerations is not always easy. 

The issues and options paper for the Environment Assessment Review (2002) explained that in 
cases where a clear framework of regulatory and policy criteria exist, and a robust prediction of the 
performance of the proposed technology in a particular location, the assessing agency might be well 
positioned to evaluate the performance of a proposal relative to this framework, and therefore it will 
not be difficult to determine the overall merit of the proposal.823 However, if a clear policy framework 
does not exist for particular issues, if there are ‘cross-cutting’ policy considerations, or if there are 
significant uncertainties in the environmental, social or economic outcomes that might result, it may 
be more difficult to evaluate the merits of a proposal, and therefore, policy judgements balancing 
these various considerations may be unavoidable.824 

The issues and options paper states that in such cases, a determination of the overall merits of the 
proposal may need to be undertaken at a political level, and the determination will involve the 
weighting of different values and interests.825 In such circumstances, the government may need to: 

                                            

820  For example, refer to: Victorian Planning and Environmental Law Association, submission no.55, p.4; Lawyers For 
Forests, submission no.14, p.2; Environment Defenders Office (Victoria), submission no.27, p.9; Professor L 
Godden and Associate Professor J Peel, University of Melbourne, submission no.54, p.3 

821  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.27 
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823  Department of Infrastructure, Environment assessment review: Issues and options, Technical paper, 2002, p.85 
824  ibid. 
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• interpret relevant policy, or create a policy basis, to address the particular case, for example, in 
relation to the protection of landscape values; 

• address any tensions between different aspects of policy, for example, between landscape 
protection and economic development; and/or 

• determine the acceptability of the likely environmental, social and economic outcomes in the 
shorter- and longer-term, in the context of relevant legislation and policy.826 

The issues and options paper notes the difficulty in applying ecologically sustainable development 
as a standard for decision-making because ‘usually there is no indication what weight should be 
given to the competing principles of ecologically sustainable development’ – environmental, 
economic and social.827 

The Committee was advised by community and environmental groups that, when balancing 
environmental, economic and social considerations, the economic benefits of a proposal usually 
prevail over environmental values.828 For example, Associate Professor Ian Thomas, Discipline Head 
of Environment and Planning at RMIT stated that: 

Environmental impact assessment processes have broadly been set up to provide advice to 
decision-makers, not necessarily to ensure that the outcomes and recommendations give 
priority to the biophysical environment; and this is the case in Victoria. As a consequence, and 
in relation to the first term of reference, there are plenty of instances of poor environmental 
outcomes since economic issues and interests predominate. This comes from the situation we 
currently have where the values of the community and related government actions, give 
preference to (social) human and short-term economic interests.829 

This outcome may be attributed to the short-term, or ‘generalised’ appeal of cost savings, compared 
to long-term environmental benefits.830  

Furthermore Blue Wedges and the Port Phillip Conservation Council advised the Committee that the 
economic value of the environment, and the value of ecosystem services, are generally excluded 
from economic analysis.831 

In ensuring sustainability objectives are balanced, the Victorian Planning and Environmental Law 
Association suggested that the Committee look at how conflicting objectives are considered in the 
Planning Scheme process in Victoria: 

                                            

826  ibid. 
827  ibid. 
828  For example: Glen Eira Environment Group, submission no.12, p.5; Macedon Ranges Residents Association, 

submission no.24, p.1; Associate Professor I Thomas, submission no.20, p.1 
829  Associate Professor I Thomas, Discipline Head, Environment and Planning, RMIT, submission no.20, p.1 
830  For example, Mornington Peninsula Shire stated: ‘Arguably the notion of environment impact has expanded to 

encompass assessment of the sustainability of projects… in this context it is important to recognise the strengths of 
the system and to not trade off long term environmental values or opportunities to achieve more sustainable 
outcomes for short term cost/time savings, or a generalised appeal to the economic benefits of development.’ 
Mornington Peninsula Shire, submission no.56, p.1 

831  For example, refer to: Port Phillip Conservation Council Inc, submission no.15, p.9; Blue Wedges, submission 
no.31, p.11 
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Any new Act should require decision-making to be made in a manner similar to that required by 
each planning scheme in Victoria – namely that decision-makers ‘will endeavour to integrate the 
range of policies relevant to the issues to be determined and balance conflicting objectives in 
favour of net community benefit and sustainable development'.832 

While the Independent Review of the Environment Protection and Biodiversity Conservation Act 
embraced the principles of ecologically sustainable development, the Review also noted the 
difficulties in applying the principles of ecologically sustainable development to decision-making. It 
stated: 

For example, it is difficult to determine how the principles can be operationalised at the 
individual decision level, particularly when attempting to consider inter-generational equity and 
other long-term environmental, social, and economic considerations. Defining success in 
achieving ecologically sustainable development, given the inherent ambiguity of the ecologically 
sustainable development principles, is another challenge.833 

The review made the following suggestions to address this issue: 

• the Environment Protection and Biodiversity Conservation Act should be amended such that 
environmental considerations are to be given primacy over social and economic considerations; 

• where other considerations are deemed to outweigh environmental ones, it is important that the 
public understand the decision-maker’s reasoning; and 

• the Act should require decision-makers to publish a statement of reasons with each decision.834 

The Committee concludes that in the Victorian context conflicting objectives should be balanced in 
favour of net community benefit and sustainable development, which is currently the case under the 
Planning Scheme process in Victoria. In cases where other considerations are deemed to outweigh 
environmental considerations, proponents and the community must be able to access a statement of 
reasons in order to understand the Minister’s decision. The Committee believes that the release of 
such accompanying information would be in the public interest and enhance community confidence 
in the EIA process. 

The Victorian Environment Effects Act does not require the Minister to consider an inquiry report. 
Some environmental consultants felt that the capacity of the Minister to disregard recommendations 
of an inquiry panel undermined the integrity of the EES process.835 Several participants argued that 
the Minister’s discretion in making a recommendation which conflicts with the panel’s findings should 
be constrained through legislation and that the Minister should have to provide reasons for such a 
decision.836 For example, Save Bastion Point Campaign advised the Committee that the Minister’s 
assessment in the Bastion Point Boat Ramp project EES was contrary to the inquiry’s 
recommendations. In order to increase transparency in this process, Save Bastion Point Campaign 
recommended: 

                                            

832 Victorian Planning and Environmental Law Association, submission no.55, pp.4–5 
833  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 

independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.53 

834  ibid. 
835  Environment Institute of Australia and New Zealand, submission no.42, survey response, p.18 
836  For example, refer to: Watershed Victoria, submission no.10, p.4, Save Bastion Point Campaign, submission no.43, 

p.8 
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That the legislation is amended so that significant barriers are placed in the path of the Minister 
for Planning in departing from the recommendations made by his own EES inquiry panel. If the 
Minister decides to ignore a recommendation of the inquiry, he must give written reasons for 
this decision, these reasons should be made public and be subject to scrutiny. In certain 
circumstances community members should be able to appeal this decision to a further 
decision-maker.837 

Accordingly, the Committee recommends: 

RECOMMENDATION 8.2 

(a) When formulating the Minister’s assessment, conflicting objectives should be balanced in 
favour of net community benefit and sustainable development; and 

(b) The Minister for Planning publish a statement of reasons with each decision. 

8.4 Time frames for the Minister’s assessment 
The absence of statutory time frames for key stages of the EES process, including the release of the 
Minister’s assessment was raised as a concern in evidence received by the Committee.838 

The ministerial guidelines state that the Minister’s assessment is ‘normally’ provided to decision-
makers and the proponent within 25 business days of receiving the inquiry report from the Panel.839 If 
there is no inquiry appointed, the Minister’s assessment is normally provided within 50 business 
days from the close of the exhibition period of the EES.840 

The Committee received evidence indicating that these time frames are not always met. For 
example, the Minister’s assessment for the Bastion Point Boat Ramp EES was released eight 
months after the inquiry report was completed. 841  Mr David Hyett, Technical Director of 
Environmental Management and Planning, AECOM advised the Committee that: 

There are examples I am aware of: there is the Point Wilson quarry expansion and the Yallourn 
mine expansion where the decision-making process, particularly right at the minister’s 
assessment end, was quite elongated and took a long time.842 

Figure 8.1 illustrates the time elapsed between the submission of the inquiry panel report and the 
Minister’s assessment by EES project. 

                                            

837  Save Bastion Point Campaign, submission no.43, p.8 
838  For example, refer to: Save Bastion Point Campaign, submission no.43, p.7; Aventus Consulting, submission no.58, 

p.5; Environment Defenders Office (Victoria) Ltd, submission no.27, p.11; Mr J Crockett, submission no.7, p.10;  
Mr B Jessup, Member, Australian Centre of Environmental Law – College of Law, Australian National University, 
submission no.37, attachment 1, pp.3–4; Energy Supply Association of Australia, submission no.32, pp.2–3; AGL 
submission no.16, p.1; GHD, submission no.17, p.2; Cement, Concrete and Aggregates Australia, submission 
no.46, p.2; Construction Material Processors Association Inc, submission no.44, p.5 

839  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.28 

840  ibid. 
841  Save Bastion Point Campaign, submission no.43, p.6 
842  Mr D Hyett, Technical Director of Environmental Management and Planning, AECOM, Environment and Natural 

Resources Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.15 
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Figure 8.1 Time elapsed between the submission of the 
 inquiry panel report and the Minister’s assessment by project843 
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Black demarcates the number of days beyond the ‘target’ of 25 business days defined in the 2006 
ministerial guidelines. 

                                            

843  Department of Planning and Community Development, correspondence received, 7 September 2010 
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The Committee is of the view that statutory time frames for the release of the Minister’s assessment 
should be introduced to increase certainty for proponents and their investors, and increase 
transparency in the process for proponents and the community. 

Accordingly, the Committee recommends that: 

RECOMMENDATION 8.3 

The environmental impact assessment legislation be amended to require that the Minister for 
Planning’s approval decision for the three new levels of environmental impact assessment be 
released in writing to the proponent and made publicly available on the Department of 
Planning and Community Development’s website within 25 business days of receiving the 
department’s advice and the inquiry panel’s report.  

The Committee was also advised by DPCD that under the Planning and Environment Act, the 
planning authority may make a planning panel’s report available at its office during office hours any 
time after the planning authority has received the report,844 and must make it available if 28 days 
have elapsed since the planning authority received the panel’s report.845 This means that if a joint 
inquiry panel is established to consider an EES and a planning scheme amendment under the 
Planning and Environment Act, the inquiry panel’s report can be publicly available on request after a 
period of 28 days. 

                                            

844  Planning and Environment Act 1987 (Vic) s.26(1) 
845  Department of Planning and Community Development, correspondence received, 8 September 2010; Planning and 

Environment Act 1987 (Vic) s.26(1)(b) 
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Chapter 9: Monitoring, auditing, 
enforcement and evaluation 

Key findings 

9.1  Post-EIA monitoring, auditing, enforcement and evaluation is recognised internationally as 
a principle of best practice environmental impact assessment. However, there are no 
provisions for the monitoring of environmental impacts, audit or evaluation in the 
Environment Effects Act, which was identified as a weakness of Victoria’s EIA framework. 

9.2 Under the Western Australian and the Commonwealth EIA frameworks, conditions 
established by the Minister through the EIA process are legally-binding on the proponent 
and both jurisdictions have dedicated audit and enforcement teams to ensure compliance 
with conditions. 

9.3  A key benefit of monitoring environmental impacts during project construction and 
operation is that data collected can inform future assessments and decision-making which 
can lead to long-term time and cost efficiencies for future environmental impact 
assessments. 

9.4  The current process of applying approval conditions through a range of statutory 
approvals may not address every aspect relating to the EIA. Evidence suggested that 
providing the Minister for Planning with the statutory authority to set legally-binding 
conditions, specifically related to issues associated with the EIA, with penalties for non-
compliance with conditions, would greatly strengthen the process in Victoria. 

9.5  Providing an appropriate independent authority with the responsibility for auditing 
proponents’ monitoring programs would address, in part, concerns raised when the 
government is the proponent. An Office of the Environmental Monitor for proposals 
assessed as level three EIA would provide more rigorous, detailed and high-level audits 
for projects that pose significant environmental risks.  

9.6  Ensuring that monitoring and auditing results are publicly accessible was supported in 
some evidence. Mandatory public disclosure of monitoring and audit results increases 
transparency in the EIA process and increases the likelihood of compliance with approval 
conditions. 

9.7  There has not been a comprehensive examination of the environmental effectiveness of 
the Victorian environmental impact assessment outcomes to date.  
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The missing link in most jurisdictions in Australia is a clear legal requirement to incorporate EIA 
recommendations into the final decisions, to basically give reasons as to how they had been 
included and to ensure monitoring and reporting on those conditions or to give reasons for a 
particular decision — for example, not to proceed. Even in jurisdictions like Indonesia there is a 
connection between the EIA process and the implementation in the decision-making process, 
and I think that is the missing link.846 

– Professor Donna Craig, Board Member,  
Environment Protection Authority Northern Territory 

… some of the weaknesses of the EPA process in Western Australia would be typical of most 
jurisdictions. There is an awful lot of effort that goes into the front-end assessment processes 
and relatively very little effort into determining what the ultimate outcomes of those assessment 
processes were to the environment in terms of not just compliance but also in a sense of 
adaptive management. If we do not learn from what we do, then why are we doing things this 
way?847  

– Dr Nic Dunlop, Citizen Science Project Coordinator,  
Conservation Council of Western Australia 

9.1 Introduction 
Post-environmental impact assessment (EIA) monitoring, auditing, enforcement and evaluation is 
regarded world-wide as an important and necessary feature of EIA.848  

However, there are no provisions for the monitoring of environmental impacts, the audit of 
proponent’s monitoring programs and compliance with conditions, or evaluation of the EIA process 
in the Environment Effects Act. As the current EIA process in Victoria does not result in a decision or 
legally-binding approval conditions, there are no penalties in the Environment Effects Act for non-
compliance. The only provision in the Act for applying conditions is the ‘no EES with conditions’ 
referral decision available to the Minister, as discussed in chapters five and eight.849 If the conditions 
are not complied with, the Minister may require that an EES be prepared for the project.850  

This chapter will discuss the purpose and benefits of post-EIA monitoring, auditing, enforcement and 
evaluation, including international and national best practice principles. It will examine Victoria’s 
current post-EIA arrangements, with the Commonwealth and Western Australian regimes as the 
basis for comparison. This chapter will also consider the effectiveness of environmental impact 
assessment, including research conducted to date.  

This chapter primarily addresses term of reference a) which requires the Committee to investigate 
‘any weaknesses in the current system including poor environmental outcomes, excessive costs and 
unnecessary delays encountered through the process and its mechanisms’. 

                                            

846  Professor D Craig, Board Member, Environment Protection Authority, Northern Territory, Environment and Natural 
Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.288  

847  Dr N Dunlop, Citizen Science Project Coordinator, Conservation Council of Western Australia, Environment and 
Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.183 

848  M Elliott and I Thomas, Environmental impact assessment in Australia: Theory and practice, 2009, p.203 
849  Environment Effects Act 1978 (Vic) s.8B(3)(b) 
850  ibid., s.8E 
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The Committee has chosen to use the following terms in relation to post-EIA activities: 

Monitoring 
Monitoring is primarily the responsibility of the proponent. In the context of this report it describes: 
systems for observing, measuring and recording information about environmental impacts identified 
in the environmental impact assessment, testing the effectiveness of mitigation measures and early 
detection of any potentially damaging changes in the environment.851  

Auditing 
Audits are generally conducted by a relevant government agency or department. Auditors check the 
proponent’s monitoring program, procedures, reports and results to ensure that proponents are 
complying with conditions of approval and environmental standards.852  

Evaluation 
An evaluation reviews EIA practice and performance and provides decision-makers with an 
understanding of the environmental consequences of actions and feedback for process 
improvement.853 Evaluation investigates whether or not predicted impacts have actually occurred, 
whether methods used to make these predictions were reliable, and whether safeguards were 
effective.854  

9.2 Best practice principles  
An international study for the International Association of Impact Assessment (IAIA) on the 
effectiveness of environmental assessment identified the following objectives of monitoring, audit 
and evaluation: 

• to ensure terms and conditions of project approval are implemented; 
• to verify environmental compliance and performance; 
• to cope with unanticipated changes and circumstances; 
• to adjust mitigation and management plans accordingly; and 
• to learn from and disseminate experience with a view to improving the environmental impact 

assessment process and project planning and development.855 

                                            

851  M Elliott and I Thomas, Environmental impact assessment in Australia: Theory and practice, 2009, pp.202, 265 
852  ibid., p.203 
853  Bisset and Tomlinson (1988) in M Elliott and I Thomas, Environmental impact assessment in Australia: Theory and 

practice, 2009, p.264 
854  M Elliott and I Thomas, Environmental impact assessment in Australia: Theory and practice, 2009, p.203  
855  B Sadler, International study of the effectiveness of environmental assessment, final report, June 1996, p.127 
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In the Australian context, the Intergovernmental Agreement on the Environment states: ‘the 
environmental impact assessment process will provide a basis for setting environmental conditions, 
and establishing environmental monitoring and management programs (including arrangements for 
review) and developing industry guidelines for application in specific cases’.856 

Dr Matt Edmunds, Director of Australian Marine Ecology, advised the Committee that in the context 
of ecological impact assessment, best practice includes the following components: 

• ecological monitoring to strengthen the knowledge base and provide opportunities for corrective 
action in the light of unforeseen outcomes; and 

• feedback to assess proposal implementation and compliance.857  

Dr Edmunds further advised that there are existing best practice documents on monitoring and 
environmental evaluation, such as the Victorian Biodiversity Strategy and ISO 14000.858 However, he 
stated that there should be audits against the standards to ensure compliance because, although 
the general principles of best practice environmental monitoring have been established for decades, 
they are ‘rarely implemented’.859  

9.3 Current Victorian process 
The ministerial guidelines include a specific objective of the environmental impact assessment 
process is ‘to provide a basis for monitoring and evaluating the effects of works to inform 
environmental management of the works and improve environmental knowledge’.860 Therefore, an 
EES should include: 861 

• a framework of statutory approvals and agreements that will underpin Environmental 
Management Plans and measures;  

                                            

856  Department of Sustainability, Environment, Water, Population, and Communities, Intergovernmental agreement on 
the environment, May 1992, schedule 3, (xii) 

857  Australian Marine Ecology, submission no.29, p.4 
858  ibid., p.6; The Victorian Biodiversity Strategy provides a framework for achieving the Flora and Fauna Guarantee 

Act’s 1988 objectives of conserving native species, communities and gene pools, preventing threats and 
encouraging community involvement. (Department of Sustainability and Environment, Victoria’s biodiversity strategy 
2010–2015: Consultation draft, www.land.vic.gov.au/DSE, accessed 17 September 2010). The strategy is guided 
by core principles, including ecological, risk management and sustainable development principles, and outlines how 
to apply the principles to ecological systems and biodiversity conservation and management. The strategy also 
includes directions in management, and objectives for the management of biodiversity (Source: Government of 
Victoria, Victoria's biodiversity strategy, 1997) 

859  Australian Marine Ecology, submission no.29, p.6 
860  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.3 
861  ibid., p.20 
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• the Environmental Management System to be adopted (e.g. based on ISO 14001), including 
organisational responsibilities and accountabilities;862 

• the proposed program for evaluating environmental outcomes, reviewing and revising 
Environmental Management Plans, as well as the auditing and reporting of performance; and 

• arrangement for management of and access to baseline and monitoring data, to ensure the 
transparency and accountability of environmental management as well as to contribute to the 
improvement of environmental knowledge. 

The Department of Planning and Community Development (DPCD) advised the Committee that 
Environmental Management Plans are formally required as part of the approvals, which are issued 
under other legislation by the relevant decision-makers.863 Proponents usually have responsibility for 
implementing the Environmental Management Plan/s.864 Plans provide important information on how 
environmental values will be protected as a project is implemented. 865  Plans identify key 
environmental issues, management strategies and controls, and monitoring requirements. For 
example, the Environmental Management Plan for the Channel Deepening Project was prepared to 
establish the processes and controls that will be implemented to ensure that the project is delivered 
with no greater risk or effects than those identified in the Supplementary EES.866 The Environmental 
Management Plan for the Victorian Desalination Plant: 

… covers the design, construction, operation and maintenance phases of each project 
component. The Environmental Management Plan identifies the key environmental issues 
across the project and provides strategies and plans for managing them effectively. It also 
defines the legal requirements for the project and identifies the regulatory permits and licences 
required for construction activities.867 

Dr Edmunds advised the Committee that an EES should evaluate the Environmental Management 
Plan as rigorously as the impact and risk assessments.868 He stated that there is considerable scope 
for improvement in the way the EES process considers the efficacy of proposed Environmental 
Management Plans and deals with inadequacies.869 He indicated that this largely rests with the panel 
assessment phase, ‘where critical review and cross-examination can occur, but also through the 
direction of the Department of Sustainability and Environment (DSE) and the EPA, which can 
proscribe acceptable practices’.870 

                                            

862  The EPA Victoria describes an environmental management system as: ‘a program that can be used to identify, 
manage and reduce an organisation's impact on the environment and generate reports on environmental 
performance progress. It provides a systematic and methodical approach to planning, implementing and reviewing 
an organisation's response to those impacts. An environmental management system does not set environmental 
standards, but sets out procedures designed to meet environmental performance requirements that are most 
relevant to the organization’. www.epa.vic.gov.au, accessed 22 September 2010 

863  Department of Planning and Community Development, correspondence received, 27 July 2010 
864  Various Environmental Management Plans 
865  Australian Marine Ecology, submission no.29, p.19 
866  Port of Melbourne Corporation, Channel Deepening Project Environmental Management Plan, Revision 11, March 

2010, p.9 
867  Aquasure, www.aquasure.com.au, Environmental management plan, accessed 26 August 2011 
868  Australian Marine Ecology, submission no.29, p.19 
869  ibid., p.20 
870  ibid. 
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According to the ministerial guidelines, the Minister’s assessment can include ‘recommended 
approaches to environmental monitoring and management’.871  

The EES for the Victorian Desalination Project contained draft Environmental Performance 
Requirements which were developed by DSE (with some advice from the Technical Reference 
Group) during the EES process, to provide a framework that the proponent needed to comply with 
and guide project design and environmental management during the construction and operation of 
the desalination plant.872 The Performance Requirements ‘set the environmental parameters’ for the 
Desalination Project, and in their final form, were ‘intended to be the basis of any contract with the 
Project Company’ (the AquaSure consortium).873 AquaSure states: 

The fundamental output from the environment effects statement process was the establishment 
of the performance requirements for the project. These requirements define the minimum 
environmental performance required to ensure the project delivers on the environmental 
expectations of the community and key stakeholders. The Victorian Desalination Project must 
comply with 221 strict environmental performance requirements across 38 areas, from wetlands 
and waterways to air quality and visual amenity. These performance requirements have been 
addressed in the Environmental Management System874 and Environmental Management Plan 
for the design, construction, operation and maintenance phases of each of the project’s four 
main components — the plant, the marine works, the water transfer pipeline and the power 
supply.875  

The Minister’s assessment noted that while ‘the project will have unavoidable environmental 
impacts, these impacts can be substantially minimised through application of Performance 
Requirements’.876 In the Minister’s assessment, after the inquiry panel process and the consideration 
of public submissions, the Minister provided some additional and modified Performance 
Requirements.877 As discussed in chapter eight, the Minister’s assessment does not result in legally 
binding conditions of approval, which means that any recommended environmental management 
actions detailed in the Minister’s assessment cannot be enforced under the Environment Effects Act. 
However, the Committee was advised by DPCD that all Performance Requirements in the Minister’s 
assessment were incorporated into the Deed of Agreement signed with the successful tenderer, 
Aquasure.878  

                                            

871  Department of Sustainability and Environment, Ministerial guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, June 2006, p.27 

872  Aquasure, Environmental Management System Manual, 2009, p.9; Minister for Planning, Victorian Desalination 
Project Assessment under the Environment Effects Act 1978, January 2009, p.5 

873  Victorian Desalination Project Environment Effects Statement – Volume 1, 2008, pp.1–12 
874  The Environmental Management System (EMS) Manual ‘provides AquaSure with a structured approach to 

managing environmental outcomes during each stage of the project to meet the requirements of the Performance 
Requirements. The EMS Manual provides the tools and templates to allow AquaSure and its contractors to provide 
comprehensive management of environmental outcomes and ensure compliance with the performance 
requirements … AquaSure retains the responsibility of ensuring that the framework for development of project 
specific Environment Management Plans is developed in accordance with EMS requirements’. (Source: Aquasure, 
Environmental management system manual, 2009, p.9) 

875  Aquasure, www.aquasure.com.au, The environmental management system, accessed 21 September 2010 
876  Minister for Planning, Victorian desalination project assessment under the Environment Effects Act 1978, January 

2009, p.1 
877  Minister for Planning, Victorian desalination project assessment under the Environment Effects Act 1978, January 

2009 
878  Department of Planning and Community Development, correspondence received, 23 September 2010 
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In Victoria, approvals for project construction and operation are granted under other legislation, such 
as (but not limited to), the Planning and Environment Act, the Environment Protection Act, the 
Coastal Management Act or the Mineral Resources (Sustainable Development) Act, with conditions 
attached to permits or licences, such as a planning permit or works approval. 879  Therefore, 
conditions are monitored and enforced by the relevant department or agency administering the 
approval legislation. Mr Stuart McConnell, Director, Future Focus, EPA Victoria described the post-
EIA works approval process to the Committee as follows: 

In our case, where we issue a works approval subsequent to an EES, the EPA is responsible 
for assessing whether or not the works have been completed in accordance with that approval 
and then, if we are satisfied with that, issuing a licence consistent with that and monitoring 
people’s compliance associated with that. That is a process that is in place. So there is a clear 
chain of responsibility, if you like, around monitoring and enforcement of the outcomes in that 
case, through the works approval and licensing process. It is then our job to make sure that 
there are the necessary monitoring and compliance investigations and so on to give effect to 
that.880 

However, Mr David Hyett, Technical Director of Environmental Management and Planning, AECOM, 
advised that ‘there are some other statutory vehicles that are already there like EPA licences and 
things of that nature that of course can be easily adapted to do the monitoring, but that does not pick 
up every aspect of every project’.881 

The current process of applying conditions through a number of approvals was raised as an issue in 
the Environment Assessment Review (2002). According to the review, as environmental conditions 
are placed on projects outside the Environment Effects Act through a range of statutory approvals, 
monitoring approaches can vary. It stated: 

The Minister’s assessment under the Environment Effects Act can guide an integrated 
approach, but the Act itself does not provide a framework for delivering this. Therefore, the 
manner in which the monitoring of implementation of each of the various statutory approvals is 
applied to a project will vary, depending on the statutory powers and the availability of resources 
for monitoring.882  

In regards to ensuring that all advice in the Minister’s assessment is implemented through statutory 
approval processes, the DPCD advised the Committee:  

DPCD seeks advice on actions taken by the relevant decision-makers or other parties to 
implement the Minister for Planning's advice in Assessment Reports. While it is usually 
straightforward to obtain this advice with respect to primary project decisions, sometimes 
secondary matters may be resolved in an extended time frame. Consequently, obtaining 
feedback is sometimes affected by the varying time frames in which actions are addressed. 
Opportunities to develop a more formalised approach to obtaining advice on responses to 
Assessment actions are being considered.883 

                                            

879  Department of Infrastructure, Environment assessment review: Issues and options, Technical paper, 2002, p.88 
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The Committee notes that there is not currently a clear connection between the EIA process and the 
subsequent monitoring regime, and is of the view that the monitoring of environmental impacts 
should be directly related to the Minister’s assessment under the EIA legislation to ensure that the 
Minister’s advice is translated into legally-binding conditions that can be monitored, audited for 
compliance and enforced.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 9.1 

The environmental impact assessment legislation be amended to require the monitoring of 
environmental impacts and compliance with conditions set by the Minister for Planning in the 
Minister’s assessment. 

9.4 Monitoring, auditing and enforcement 

9.4.1 Monitoring 

Monitoring is important in establishing whether proposed controls were adequate and impact 
predictions correct.884 Monitoring is also crucial for the early identification and mitigation of any 
unexpected environmental impacts or changes. 885  The absence of provisions for monitoring 
environmental impacts under the Environment Effects Act was identified in several submissions as a 
significant weakness of the current Victorian environmental impact assessment regime.886 

The Committee was advised by Dr Angus Morrison-Saunders, Senior Lecturer in Environmental 
Assessment, Murdoch University, that there has been a recent move in Western Australia towards 
the use of ‘outcome-based conditions’: 

We have moved to outcome-based conditions in Western Australia in the last few years 
because there were problems where you could not demonstrate compliance or non-compliance 
unless you had a clear outcome specified, so the legal advice has been that we need to have 
clear outcomes specified, but in doing that you do not preclude the proponent from adaptive 
management.887 

Dr Morrison-Saunders believes that this move has ‘increased the utility of audit and compliance 
follow-up and environmental performance accountability for proposals during implementation’.888  

                                            

884  For example, refer to: Environment Institute of Australia and New Zealand, submission no.42, p.6; Australian Marine 
Ecology, submission no.29, p.20; Environment Defenders Office (Victoria), submission no.27, p.12 

885  Associate Professor A Gardner, Faculty of Law, University of Western Australia, Environment and Natural 
Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.197 

886  For example, refer to: Australian Conservation Foundation, submission no.36, p.6; Environment Institute of Australia 
and New Zealand, submission no.42, p.6; Birds Australia, submission no.38, p.2; Environment Defenders Office 
(Victoria), submission no.27, p.12; Ms A Bolch, submission no.45, p.15; Western Coastal Board, submission no.50, 
pp.1–2 

887  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.61 

888  Dr A Morrison-Saunders, submission no.53, p.5 
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Responsibility for monitoring 
The Committee received some evidence in relation to the most appropriate body to oversee 
monitoring of EIA approval conditions. Several submissions to the Committee supported a body or 
agency independent of government, to carry out monitoring, particularly for projects when the 
government is the proponent.889 Professor Lee Godden, Faculty of Law, University of Melbourne, 
advised the Committee: 

… often what is neglected is what happens after impact assessment and the project goes 
ahead. I would stress a consideration of the monitoring and evaluation and the follow-up. As it is 
very important that we get things right up front and that adequate time is available to ensure 
independent best practice scientific input into the environmental impact statement process, 
often not enough attention basically goes to the other end when it is a project operating. If we 
are looking at what is known as adaptive management, we need to have continual feedback into 
the process so that that informs decision-making into the future… 

I would favour independent monitoring, and I would also favour, as I have said in my 
submission, some powers of sanctioning. That may need to run through, for example, the 
Environment Protection Authority where it involves pollution or perhaps involve the Department 
of Sustainability and Environment if we are looking at heritage or biodiversity impacts ... I do 
think establishing an independent body would be important to that whole adaptive governance 
process for managing environmental impacts so that we have that independence of 
monitoring.890 

According to the Western Australian EIA Administrative Procedures, one of the objectives of EIA is 
to ensure that proponents take primary responsibility for the protection of the environment impacted 
by their proposals. 891  Proponents are expected to implement continuous improvement in 
environmental performance, and apply best practicable measures for environmental management in 
implementing their proposals.892 Dr Morrison-Saunders identified this environmental management 
philosophy as an important feature of the Western Australian EIA framework.893  

The Committee notes that the Environment Assessment Review (2002) recommended that 
proponents be required to monitor the implementation of environmental conditions and commitments 
in the construction and operation of their proposal, with ‘reports on the results of monitoring and 
compliance with the conditions provided as required (as set in conditions) to a body capable of 
auditing the implementation of conditions and commitments (such as the Environment Protection 
Authority)’.894  

                                            

889  For example, refer to: Professor L Godden, Faculty of Law, University of Melbourne, Environment and Natural 
Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.101; Mr J Chenoweth, 
General Counsel, Australian Conservation Foundation, Environment and Natural Resources Committee public 
hearing – Melbourne, 24 May 2010, transcript of evidence, p.113; Mr A Macintosh, Associate Director, Centre for 
Climate Law and Policy, Australian National University, Environment and Natural Resources Committee public 
hearing – Melbourne, 7 June 2010, transcript of evidence, p.253; Environment Defenders Office (Victoria), 
submission no.27, p.12 

890  Professor L Godden, Faculty of Law, University of Melbourne, Environment and Natural Resources Committee 
public hearing – Melbourne, 24 May 2010, transcript of evidence, pp.98, 101 

891  Western Australian Government Gazette, Environmental impact assessment administrative procedures, 2010, 
p.5984 

892  ibid. 
893  Dr A Morrison-Saunders, submission no.53, pp.2–3 
894  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 

Committee, December 2002, p.71 
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The Committee is of the view that monitoring programs, once approved by the relevant agency, 
should be implemented by the proponent.  

9.4.2 Auditing 

Mr Ian LeProvost, President, Environmental Consultants Association of Western Australia, advised 
the Committee that it is important to have a body auditing compliance that is independent of the 
proponent, particularly when the proponent is a government department: 

The community will not accept leaving the proponent in charge of his own compliance. … you 
have to have somebody who is responsible to the community confirming that that work has 
been done. It is okay for the proponent to demonstrate that he has complied — to do the work 
and have provided the reports — but there has to be somebody at the other end reading those 
reports and ticking them off and saying, ‘Yes, they are okay’.895 

The Committee received some evidence that supported an independent body, or agency separate 
from government, particularly when the government is the project proponent, to audit proponent’s 
monitoring programs and compliance with conditions.896 Professor Godden suggested that the EIA 
legislation in Victoria would be strengthened through provisions that mandate the review of post-
approval auditing information, by the public and by an external, independent institutional body.897 Mr 
Andrew Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National 
University advised the Committee that self-regulation is a problem when the department is the 
project proponent and also responsible for auditing and enforcement, and this can result in the 
community losing trust in the process.898 He advised:  

In all [EIA processes] there is a strong emphasis on self-regulation and self-reporting, and that 
results in problems with both monitoring and enforcement and the effectiveness of the regime. 
For state projects, in terms of Victoria, the EPA and those sorts of bodies, or a similar body if 
you wanted to create a separate one, are the only ones that should really provide a third-party 
evaluation of monitoring and enforcement. I do not think it is good enough on an ongoing basis 
solely for the department or the agency that is responsible for the project to be responsible also 
for monitoring and enforcement. It simply does not work, and the community also has no trust in 
that process, so it is necessary to have a third agency to carry out that evaluation and to publish 
[the evaluation].899 

Although monitoring is undertaken by the proponents, the Western Australian EPA conducts regular 
audits, and sometimes appoints external auditors if required, paid for by the proponent.900 The Office 
of the EPA has a team that oversees compliance auditing of the environmental impact assessment 
                                            

895  Mr I LeProvost, President, Environmental Consultants Association of Western Australia, Environment and Natural 
Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.181 

896  For example, refer to: Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National 
University, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of 
evidence, p.253; Professor L Godden and Associate Professor J Peel, submission no.54, p.3; Environment 
Defenders Office (Victoria), submission no.27, p.12; Mr J Chenoweth, General Counsel, Australian Conservation 
Foundation, Environment and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of 
evidence, p.113 

897  Professor L Godden and Associate Professor J Peel, submission no.54, p.3 
898  Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University, Environment 

and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.253 
899  ibid. 
900  Mr P Skitmore, Manager, Licensing, Department of Environment and Conservation, Western Australia, Environment 

and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.228 
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process. 901  The Committee was advised that the Western Australian EPA takes a risk-based 
approach to compliance auditing. Ms Michelle Andrews, Acting General Manager, Office of the 
Environmental Protection Authority, stated: 

We have a team of about 10 officers within the office of the EPA that oversee the compliance 
auditing part of the process. Again, collaboration with other parts of government is fairly 
important. Again, if you were going to take an industrial development that went through the 
EPA’s assessment process, there will be ministerial conditions on that project but there could 
also be some more detailed licensing conditions on it from the Department of Environment and 
Conservation. There could also be some conditions on it from the Department of Mines and 
Petroleum. Our compliance auditing team looks to work collaboratively with other parts of 
government in terms of undertaking site inspections and so on. They take a risk-based 
approach to compliance auditing. We have probably got over 450 projects at the moment that 
are in the implementation phase that they have some compliance auditing responsibility for. 
They take an approach of looking at what the risk is around those projects, what the compliance 
auditing process needs to be for those projects, whether desk audit is what is intended for that 
year, whether there is going to be a site inspection, and whether they do a site inspection with 
other parts of government. Where they identify a possible non-compliance, we have policies 
and procedures around enforcement and prosecutions, so they then go through those steps. 902 

As discussed in chapter eight, following environmental impact assessment in Western Australia, the 
conditions and commitments in the Ministerial Statement set out the conditions to which project 
implementation is subject.903 Conditions relating to compliance auditing are outlined in the Ministerial 
Statement, including the requirements for a compliance assessment plan. Dr Morrison-Sanders 
advised the Committee: 

In the approval conditions, the EPA sets a whole series of conditions, and some will be 
specifically about air quality, water quality and so on, but there are always two conditions in 
there. They are normally [condition] numbers 4 and 5, if you ever download a ministerial 
statement, and no. 4 is about auditing and compliance. The proponent has to provide a 
compliance report annually, until such time as you have ticked them off and they do not need to 
do them anymore, and it talks about what conditions have been complied with, what is their 
status.904 

Under the Commonwealth Environment Protection and Biodiversity Conservation Act, there are 
several options available for audit compliance with conditions attached to an approval, including the 
following:  

• desktop audit/review of documents supplied by the proponent; 
• site inspections; 
• inspections under monitoring warrant; 
• audit by Department of Sustainability, Environment, Water, Population and Communities 

officers; 

                                            

901  Ms M Andrews, Acting General Manager, Office of the Environmental Protection Authority, Environment and Natural 
Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.153 

902  ibid. 
903  For example, refer to: www.epa.wa.gov.au/peia/approvalstatements, accessed 22 August 2010 
904  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 

Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.66 
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• joint audit with another agency; 
• external environmental audit; and/or 
• directed audit.905 

The option selected will reflect ‘the complexity of the action, the number of matters to be audited, 
and a risk assessment of the impacts on matters protected under the Act’.906  

The Department of Sustainability, Environment, Water, Population and Communities has 
implemented a Compliance Auditing Programme, and all projects referred under the Act can be 
audited under this program.907 The audits ensure that projects with the potential to impact on matters 
of national environmental significance are implemented as planned. 908  Projects that have been 
approved with conditions, or given a ‘not controlled action – particular manner’ 909  are currently 
selected at random for auditing.910  

As mentioned above, the Environment Assessment Review (2002) recommended that auditing of 
the implementation of conditions and commitments be conducted by a body such as the EPA.911 
Several submissions to the Committee also supported an independent body, or an agency separate 
from government, such as the EPA, to carry out auditing.912  

The Committee notes that an independent monitor was established for the Channel Deepening 
Project after the completion of the environmental impact assessment process, as set out in the case 
study below.  

                                            

905  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.278 

906  ibid. 
907  Department of Sustainability, Environment, Water, Population and Communities, EPBC Act, Compliance auditing, 

www.environment.gov.au/ebpc/compliance/auditing.html, accessed 29 August 2011  
908  ibid. 
909  Where an action does not require assessment and approval provided it is undertaken in a particular manner. 
910  Department of Sustainability, Environment, Water, Population and Communities, EPBC Act, Compliance auditing, 

www.environment.gov.au/ebpc/compliance /auditing.html, accessed 29 August 2011 
911  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 

Committee, December 2002, p.71 
912  For example, refer to: Professor L Godden, Faculty of Law, University of Melbourne, Environment and Natural 

Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.101; Mr J Chenoweth, 
General Counsel, Australian Conservation Foundation, Environment and Natural Resources Committee public 
hearing – Melbourne, 24 May 2010, transcript of evidence, p.113; Mr A Macintosh, Associate Director, Centre for 
Climate Law and Policy, Australian National University, Environment and Natural Resources Committee public 
hearing – Melbourne, 7 June 2010, transcript of evidence, p.253; Environment Defenders Office (Victoria), 
submission no.27, p.12 
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Case study 2  Office of the Environmental Monitor,  
Channel Deepening Project 

Whilst  the proponents  (Port of Melbourne Corporation) are  responsible  for  implementing  the Environmental 
Management Plan for the Channel Deepening Project, the Office of the Environmental Monitor was established 
to  ‘bring  an  added  layer  of  scrutiny  to  the  Project’  by  providing  an  ‘around‐the‐clock  independent  and 
transparent view of the environmental performance of the Project’.913  

The objectives of the Office of the Environmental Monitor are to: 

• be accessible to all stakeholders and the community;  

• scrutinise,  report  and  advise  on  the  Project’s  environmental  performance  in  an  independent  and 
transparent way; and  

• communicate all available information on the Project’s environmental performance in a timely manner to 
stakeholders and the community.914 

The post‐EIA monitoring and enforcement process for the Channel Deepening Project includes the following: 

• an Environmental Management Plan was developed to  identify the controls and requirements for project 
delivery; 

• a performance bond was provided by the Port of Melbourne Corporation (the project proponent) for the 
delivery of the works; 

• an  independent regulator, the Office of the Environmental Monitor, was created by the government and 
funded by the Port of Melbourne Corporation; 

• independent audits, to be commissioned by the Office of the Environmental Monitor, are a condition of the 
Channel Deepening Project’s Environmental Management Plan; and 

• results  of  the  monitoring  programs  are  made  publicly  available  on  the  Office  of  the  Environmental 
Monitor’s website.915 

Mr Mick Bourke, the then‐CEO of the EPA Victoria, was appointed the Environmental Monitor when the Office 
was established in 2007. The Office of the Environmental Monitor has technical support from an  Independent 
Expert Group,  for conducting audits, or other  investigations as required, and administrative support  from  the 
Department of Sustainability and Environment.916  

According to the Office's terms of reference, the Environmental Monitor will:  

1.  review  the  management  reports  of  the  Environmental  Management  Plan  prepared  by  the  Port  of 
Melbourne Corporation and examine any other  reports  related  to  the Environmental Management Plan 
that may be requested by Victorian Ministers; 

2.  monitor  and  evaluate  the  environmental  performance  of  the  Project,  including  matters  raised  by 
stakeholders and the community to 31 December 2011; and 

3.  advise Port of Melbourne Corporation and relevant Ministers, or their delegate, on the above matters, and 
any other matters referred to the Environmental Monitor by a relevant Minister, as appropriate.  

All matters are to be examined against the Environmental Management Plan’s requirements.917  

                                            

913  Office of the Environmental Monitor, www.oem.vic.gov.au, accessed 26 July 2011 
914  Office of the Environmental Monitor, About the Office, www.oem.vic.gov.au/AbouttheOffice, accessed 

14 September 2010 
915  Mr N Easy, Executive General Manager, Channel Deepening Project, Port of Melbourne Corporation, Environment 

and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.124; Office 
of the Environmental Monitor, Independent audits of the Channel Deepening Project, 
www.oem.vic.gov.au/Independentaudits, accessed 14 September 2010 

916  Office of the Environmental Monitor, About the Office, www.oem.vic.gov.au/AbouttheOffice, accessed 
14 September 2010 

917  ibid. 
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The Port of Melbourne Corporation described  the Channel Deepening Project’s  Environmental Management 
Plan as the ‘penultimate document in terms of the management of the works’.918 It was approved by both the 
Victorian and Commonwealth governments.919 The Port of Melbourne Corporation advised the Committee that 
the Environmental Management Plan was  ‘very extensive  for any dredging project  in Melbourne or Australia, 
but probably anywhere in the world’.920 

The Office of the Environmental Monitor describes the Environmental Management Plan as the  ‘rule book’.921 
One  of  the  responsibilities  of  the Office  is  to  scrutinise  results  from monitoring  programs,  and  the  Port  of 
Melbourne Corporation’s conformance against the regulatory and environmental controls set out in the Plan:922 

The Office uses a wide  range of  information and data  to assess whether or not  the Project has 
followed  the  rules  set  out  in  the  Environmental Management  Plan.  Data  from  more  than  20 
monitoring programs operating across Port Phillip Bay is routinely examined by the Office to detect 
any changes to the bay’s health.923  

The Office of  the Environmental Monitor  reports quarterly, annually, and at any other  critical points, on  the 
Channel Deepening Project’s environmental performance.924 All reports are publicly available.925  

In regards  to  the  independence of  the process, and how  it remained  ‘at arms  length’,  the Port of Melbourne 
Corporation advised the Committee: 

… the Office of the Environmental Monitor reported to a separate minister. They were located in a 
separate  office.  They  had  their  own  people with  professional  backgrounds  and  qualifications  in 
terms of the project and  its requirements. They were certainly  located elsewhere from the project 
personnel.  They  had  different  reporting  lines  and,  from  our  point  of  view,  it  was  up  to  us  to 
demonstrate, if you like, the information and the requirements of delivery of the project, that it met 
and fulfilled what were the requirements of the environmental management plan…  

They were clearly distant to us, but obviously a lot of time was spent in the transfer of information 
and in providing evidence. It was a very evidentiary process in terms of what we did, that we had to 
show  and  demonstrate  that  to  the Office  of  the  Environmental Monitor.  I  think  to  add  to  the 
independence an external auditor was appointed. Again, they were appointed by the Office of the 
Environmental Monitor that undertook their own checks on the project. There were probably two 
levels of checking, if you like, and assurance around the project delivery.926 

                                            

918  Mr N Easy, Executive General Manager, Channel Deepening Project, Port of Melbourne Corporation, Environment 
and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.124 

919  Office of the Environmental Monitor, Quarterly Review No.9 – June 2010, p.3 
920  Mr N Easy, Executive General Manager, Channel Deepening Project, Port of Melbourne Corporation, Environment 

and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.124 
921  Office of the Environmental Monitor, Independent audits of the Channel Deepening Project, 

www.oem.vic.gov.au/Independentaudits, accessed 14 September 2010; Office of the Environmental Monitor, 
Quarterly Review No.9 – June 2010, p.3 

922  Office of the Environmental Monitor, About the Office, www.oem.vic.gov.au/AbouttheOffice, accessed 
14 September 2010 

923  ibid. 
924  Office of the Environmental Monitor, Quarterly Review No.9 – June 2010, p.2 
925  Mr N Easy, Executive General Manager, Channel Deepening Project, Port of Melbourne Corporation, Environment 

and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.124 
926  ibid., p.126 
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Mr David Hyett, Technical Director of Environmental Management and Planning, AECOM advised: 

I  think  we  have  an  example  with  the  channel  deepening  project  with  the  government 
environmental monitor. That level of rigour is not required for lots of projects, but the model where 
you have a government authority  to do  some  checking one and  two  years beyond  the approval 
decision for a project sounds like a sensible idea to me. The level of effort and resources to be put 
into that is to be determined, but I think that sort of government checking of projects — even if it is 
not every project but just a selection of projects – just provides the community and the government 
with greater assurance  that  the system  is working and  that  the proponents are delivering on  the 
conditions of their approval …927 

However, Mr  Len Warfe, President, Port Phillip Conservation Council,  a  federation of  fourteen  conservation 
groups around Port Phillip Bay, advised  the Committee  that post‐EIA monitoring,  ‘so  far  from what we have 
seen of it, has not been very effective’.928 He stated: 

We are seeing a lot of erosion at the southern end of the bay and none of these monitoring people 
wants to know about it. They are saying in fact that it is nothing to do with channel deepening, yet 
it seems to have coincided with the opening up of the Rip. We believe that channel deepening has 
been the cause of it … 929 

For EIAs assessed and approved under Levels 1 and 2, the Committee is of the view that the 
proponent’s monitoring programs should be audited by an appropriate independent authority, 
utilising a risk-based approach. For proposals assessed and approved under Level 3, the Committee 
believes that an Office of the Environmental Monitor should be established, with independent 
auditors appointed by the EPA to audit monitoring programs and compliance with conditions.  

The Committee believes that the capacity to conduct more rigorous, detailed and high-level audits 
and the public availability of monitoring and audit information on a dedicated website, distinguish the 
Office of the Environmental Monitor from the regular auditing functions of EPA. 

Accordingly, the Committee recommends that: 

RECOMMENDATION 9.2 

The environmental impact assessment legislation be amended to require an appropriate 
independent authority to randomly audit the proponent’s monitoring programs and ensure 
compliance with conditions set by the Minister for Planning, for projects assessed under Levels 1 
and 2. 

 

                                            

927  Mr D Hyett, member, Environment Institute of Australia and New Zealand, and Technical Director of Environmental 
Management and Planning, AECOM, Environment and Natural Resources Committee public hearing – Melbourne, 
3 May 2010, transcript of evidence, p.19 

928  Mr L Warfe, President, Port Phillip Conservation Council, Environment and Natural Resources Committee public 
hearing – Melbourne, 3 May 2010, transcript of evidence, p.45 

929  ibid. 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 200 

 

RECOMMENDATION 9.3 

The environmental impact assessment legislation be amended to require an Office of the 
Environmental Monitor, established by the Environment Protection Authority Victoria and funded 
in-part by the proponent, be responsible for the auditing of environmental impacts and compliance 
with conditions set by the Minister for Planning for projects assessed under Level 3. 

9.4.3 Funding post-EIA monitoring and auditing 

Evidence received by the Committee emphasised the importance of the body responsible for 
monitoring and auditing having appropriate expertise and adequate resources.930  

Associate Professor Alex Gardner, Faculty of Law, University of Western Australia, advised the 
Committee that there is a strong argument for a user-pays regime with auditing: 

… whether you use an independently certified auditor or a government official as an auditor. I 
think generally the cost of the basic monitoring should be imposed on the proponent. This is 
certainly what happens with water resources. I have a bit more recent familiarity with water 
resources. The idea is that the licensee is the one that is monitoring and reporting, and I think it 
should be the same thing with environmental impact assessment conditions.931 

However, Dr Nic Dunlop, Citizen Science Project Coordinator, Conservation Council of Western 
Australia, advised the Committee that the user-pays system in Western Australia has some flaws: 

… when there is a pecuniary relationship between a proponent and the parties doing the 
monitoring there is inevitably going to be a great deal of scepticism about what is produced, but 
there is probably no feasible alternative to a proponent-pays system. I think in the federal US 
jurisdiction they have a system where money is recovered from proponents but the government 
manages the assessment process, so it is one step away from a direct pecuniary relationship 
between proponents and consultants.932 

Mr Doug Kootnz, Chairman, Environment and Water Policy Committee, Association of Mining and 
Exploration Companies supported ‘some opportunities for companies to contribute’ to compliance 
monitoring, but it has to be ‘very open and transparent’.933  

                                            

930  For example, refer to: Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National 
University, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of 
evidence, p.253; Mr I LeProvost, President, Environmental Consultants Association of Western Australia, 
Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.181; 
Associate Professor S Mascher, Centre for Mining, Energy and Resources Law, University of Western Australia, 
Environment and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.198  

931  Associate Professor A Gardner, Faculty of Law, University of Western Australia, Environment and Natural 
Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.198 

932  Dr N Dunlop, Citizen Science Project Coordinator, Conservation Council of Western Australia, Environment and 
Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.189 

933  Mr D Kootnz, Chairman, Environment and Water Policy Committee, Association of Mining and Exploration 
Companies, Environment and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of 
evidence, p.216 
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The Committee is of the view that a user-pays system should be adopted for monitoring, and that 
proponents make some contribution to funding for auditing and enforcement activities. However, 
funding for auditing should be administered by an appropriate independent authority to ensure audits 
are carried out independently and transparently.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 9.4 

The appropriate independent authority should be adequately resourced to conduct auditing (for 
Level 1 and 2 assessments) and enforcement activities for projects that require an environmental 
impact assessment. 

9.4.4 Public disclosure of monitoring and auditing information 

The Environment Defenders Office supported the use of an independent environmental monitor to 
ensure that monitoring and auditing information is made publicly available. 934  The Environment 
Defenders Office also note that public involvement in the monitoring process ‘ensures that both 
developers and government can be held accountable for the impacts of their decisions and would 
assist to further the perception of independence’.935  

Associate Professor Sharon Mascher, Centre for Mining, Energy and Resources Law, University of 
Western Australia, advised the Committee that making monitoring results available to the public 
operates as an additional check to ensure compliance: 

… there are always concerns around commercial in confidence and all those sorts of things, but 
public availability of information is a really important low-cost, high-impact tool in ensuring 
compliance.936 

Dr Morrison-Saunders and the Environment Defenders Office highlighted Hong Kong’s EIA 
framework as a progressive example of public reporting of monitoring and auditing activities.937 In 
Hong Kong, environmental permits are required for the construction, operation and decommissioning 
of designated projects. 938  All recommendations in the EIA report are incorporated in the 
environmental permits, including environmental monitoring and audit requirements, which are 
legally-binding on the proponent. 939  Public participation in post-EIA activities in Hong Kong is 
encouraged through the following mechanisms:  

                                            

934  Environment Defenders Office (Victoria), submission no.27, p.12 
935  ibid., p.13 
936  Associate Professor S Mascher, Centre for Mining, Energy and Resources Law, University of Western Australia, 

Environment and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, p.198 
937  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Western Australia, 

Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, 
p.62; Environment Defenders Office, submission no.27, p.12 

938  J Arts, P Caldwell and A Morrison-Saunders, ‘Environmental impact assessment follow-up: good practice and future 
directions — findings from a workshop at the IAIA 2000 conference’ Impact assessment and project appraisal, 
volume 19, number 3, September 2001, p.178 

939  ibid. 
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• all monitoring information is publicly available on the internet; 
• there is sometimes real-time monitoring by use of web-cameras, for example installed on 

building sites; and 
• the public can make comments or complaints on the project through the Environmental 

Protection department’s website.940  

Dr Morrison-Saunders stated: 

Hong Kong requires all proponents to establish a dedicated website for their project, and 
everything is on there. Every bit of documentation about that project is on the proponent 
website. Of course the proponent has to maintain that website at their own cost, and monitoring 
data and monitor reports go on that system in real time as much as they possibly can, so it is 
interesting where the Hong Kong system is using the public as a kind of watchdog to keep an 
eye on what is going on. There is no way 8 or 10 people in a government agency can do that 
role by themselves.941  

The Western Australian Department of Environment and Conservation (DEC), currently responsible 
for enforcing compliance with EIA conditions, advised the Committee that the department ‘strongly 
enshrines’ ‘openness and transparency’ in regards to the public release of information.942 While there 
is no requirement under the Western Australian Environmental Protection Act for the Minister or the 
Environmental Protection Authority to publish information from monitoring and compliance activities, 
the Committee was informed that freedom of information laws apply to such documents.943 Those 
laws allow the public to request access to documents held by government agencies.944 Mr Peter 
Skitmore, Manager, Licensing, Department of Environment and Conservation, Western Australia, 
advised the Committee: 

A requirement under Freedom of Information (FOI) is that each government department is 
required to produce an information statement, and that is available on the Department of 
Environment and Conservation’s website, which lists all the relevant documents that we may 
actually hold in relation to both EIA and works approvals and licensing. That document says 
‘This is publicly available’ or ‘You are required to apply for FOI’ because there are certain 
protocols for FOI… If there is anything commercial in confidence, then that goes through FOI. 
The DEC certainly strongly enshrines that process of openness and transparency. It is a 
reasonable public right to know.945 

                                            

940  J Arts, P Caldwell and A Morrison-Saunders, ‘Environmental impact assessment follow-up: good practice and future 
directions — findings from a workshop at the IAIA 2000 conference’ Impact Assessment and Project Appraisal, 
volume 19, number 3, September 2001, p.178 

941  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Western Australia, 
Environment and Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, 
p.62 

942  Mr P Skitmore, Manager, Licensing, Department of Environment and Conservation, Western Australia, Environment 
and Natural Resources Committee public hearing – Perth, 1 June 2010, transcript of evidence, pp.228–229 

943  ibid. 
944  ibid. 
945  ibid. 
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There may be cases where monitoring and compliance documents contain sensitive commercial 
information. The Committee was told that the Western Australian freedom of information laws 
contain provisions for handling commercial in confidence material.946 The Committee notes that the 
Victorian Freedom of Information Act 1982 (Vic) also contains some protections for information 
relating to trade secrets and other matters of a business, commercial or financial nature.947 

The Committee believes that the environmental impact assessment legislation in Victoria should 
require proponents to release all monitoring reports within five business days and that the 
appropriate independent authority should in turn be required to post all monitoring information on the 
internet within another five business days. The legislation should contain a similar provision in 
relation to auditing reports. Accordingly, the Committee recommends that: 

RECOMMENDATION 9.5 

The environmental impact assessment legislation be amended to require that: 
(a) proponents be required to publish all monitoring information on the internet within five 

business days. 
(b) the appropriate independent authority publish all auditing reports on the internet within five 

business days of receipt. 

9.4.5  Enforcement and penalties for non-compliance with EIA conditions 

In 2007, the Commonwealth Government allocated ‘substantially’ more resources to compliance and 
enforcement activities under the Environment Protection and Biodiversity Conservation Act, and 
established a dedicated Compliance and Enforcement Branch within the Department of 
Sustainability, Environment, Water, Population and Communities. 948  The department also has a 
Compliance and Enforcement Policy.949 

The Environment Protection and Biodiversity Conservation Act also includes a range of enforcement 
mechanisms for reviewing compliance of projects assessed under the Act and managing 
non-compliance, as well as provisions for criminal and civil penalties for contraventions, or breaches, 
of the Act.950 These mechanisms include:951 

                                            

946  ibid. 
947  Freedom of Information Act 1982 (Vic) s.34 
948  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 

independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.268 

949  Department of Sustainability, Environment, Water, Population and Communities, Compliance and enforcement 
policy, December 2009 

950  Part 17 of the Act contains the majority of the compliance and enforcement provisions, although there are also 
others spread throughout the Act. Department of the Environment, Water, Heritage and the Arts, The Australian 
Environment Act, Report of the independent review of the Environment Protection and Biodiversity Conservation 
Act 1999, October 2009, p.268 

951  This section is sourced from: Department of Sustainability, Environment, Water, Population and Communities, 
EPBC Act, Compliance and enforcement mechanisms, www.environment.gov.au, accessed 10 September 2010 
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• court injunctions, to prevent a party from undertaking or continuing with an activity; 952 
• directed environmental audits, if the Minister ‘suspects’ that an authorised action is having 

impacts greater than anticipated when the action was assessed or a breach of conditions is 
likely to occur;953  

• civil or criminal penalties, for individuals and corporations that contravene the requirements for 
environmental approvals under the Act;954 

• remediation order and determination to repair or mitigate environmental damage resulting from a 
contravention of the Act;955  

• enforceable undertakings;956  
• liability of executive officers (of a body corporate), for a contravention of the Act committed by 

the body corporate;957 and 
• making contraventions public, ‘in any way [the Minister] considers appropriate’.958 

While the Commonwealth is yet to bring a prosecution for a breach of approval conditions, a civil 
action has been brought by a conservation group for a declaration and an injunction to restrain an 
alleged contravention of an approval under the Act. The case was recently dismissed.959 

Under the Environment Protection and Biodiversity Conservation Act, the maximum civil penalty for 
a corporation is $5.5 million and $550,000 for an individual. The maximum monetary penalty for a 
criminal action is much lower. It is just $231,000 for a corporation and $46,200 for an individual, 
though that is coupled with a possible maximum term of seven years’ imprisonment.960 

The Independent Review of the Environment Protection and Biodiversity Conservation Act (2009) 
recommended that responsibility for monitoring, audit, compliance and enforcement activities under 
the Act be transferred to a National Environment Commissioner.961  

                                            

952  Environment Protection and Biodiversity Conservation Act 1999 (Cth), division 14 
953  ibid., Division 12 
954  See, for example, Environment Protection and Biodiversity Conservation Act 1999 (Cth), part 17, divisions 15 and 

17, s.74AA, s.142A 
955  Environment Protection and Biodiversity Conservation Act 1999 (Cth), division 14A and 14B 
956  ibid., s.486DA and 486DB; An enforceable undertaking is ‘a written undertaking provided by a person to the Minister 

that specifies that the person will pay a specified amount within a specified period to the Commonwealth or to 
another specified party for the purpose of protection and conservation of a protected matter. An enforceable 
undertaking is one option for enforcing contraventions of the civil penalty provisions of Part 3 of Act’. Department of 
Sustainability, Environment, Water, Population and Communities, EPBC Act, Compliance and enforcement 
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In Western Australia, the Environmental Protection Act provides for projects to be monitored,962 
enforced 963  and provides for penalties for breaching conditions. 964  Enforcement is currently 
conducted by the Department of Environment and Conservation, however, Ms Andrews stated that 
arrangements for enforcement were still being finalised, since a dedicated department was 
established for the EPA in November 2009. 965  The Committee was advised that resources for 
enforcement were recently increased:  

… in Western Australia a couple of years ago we had the lead contamination at Esperance, 
which was dreadful. It precipitated major funding for the EPA enforcement branch in terms of 
making sure that does not happen again.966 

The Committee was advised that the penalties for breaching ministerial approval conditions are a 
significant strength of the Western Australian EIA framework.967 Dr Morrison-Saunders stated that 
penalties, particularly the criminal offences, encourage proponents to take the environmental impact 
assessment framework ‘very seriously’.968  

Concern was expressed in several submissions regarding the absence of penalties under the 
Environment Effects Act for contraventions of the Act.969 There was also support for legally-binding 
ministerial conditions, provisions in the environmental impact assessment legislation for enforcing 
ministerial approval conditions, and penalties for non-compliance with conditions. 970  Dr Bryan 
Jenkins, CEO, Environment Canterbury, advised the Committee: 

The ability to set practical enforceable conditions is important. Most projects going through EIA, 
if they are major projects, will change throughout the process, and a lot of the ability to achieve 
environmental outcomes will depend upon the way the conditions are specified. You want to 
make certain they can be practically implemented and, from the government’s point of view, 
capable of being enforced. You do not want vague conditions; you want something that is very 
clear to both applicants and administrators. Including a mechanism for enforcement and 
restoration is necessary in case something goes wrong.971 

                                            

962  Environmental Protection Act 1986 (WA) s.48 
963  ibid., s.48(1) 
964  ibid., schedule 1 
965  The Office of the EPA was part of the Department of Environment and Conservation until November 2009.  

Ms M Andrews, Acting General Manager, Office of the Environmental Protection Authority, Environment and Natural 
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Mr Julian Chenoweth, General Counsel, Australian Conservation Foundation, stated that Victoria’s 
environmental impact assessment legislation should contain offences, as ‘there is no point having a 
regulatory regime if there are not consequences for not complying’.972  

The Environment Assessment Review (2002) established that non-compliance with environmental 
approval conditions could be discouraged by the application of penalties for breaches. It 
recommended that environmental impact assessment legislation provide for penalties in the event 
that monitoring shows that environmental approval conditions are not being complied with.973 The 
Environment Assessment Review further stated that penalties for non-compliance would provide the 
community with confidence in the implementation of the outcomes of the assessment process, 
particularly if they have the opportunity to be consulted on environmental management matters 
during the project’s construction and operation.974  

A key question, raised by the Environment Protection and Biodiversity Conservation Act review, and 
not addressed by the Environment Assessment Review, is whether these penalties should be civil 
and/or criminal and, if both civil and criminal penalties are created, what the interrelationship 
between these provisions should be. This issue has received little attention in Australia so far as 
environmental law is concerned975 and warrants further investigation. But, however it is resolved, the 
Committee is of the view that the environmental impact assessment legislation should contain 
substantial penalties for breaching ministerial approval conditions. The Committee believes that 
substantial penalties will go towards ensuring that proponents are held to account for appropriately 
managing their project, and increase community confidence in the environmental impact assessment 
process and the value of the process.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 9.6 

The environmental impact assessment legislation be amended to provide penalties for 
non-compliance with environmental impact assessment approval conditions set by the Minister for 
Planning. 

9.5 Measuring the effectiveness of environmental impact assessment 
… proponents are required to do monitoring and produce annual reports …. The problem we 
have is that that information, generally speaking, is extremely difficult for the community to 
actually see. In many cases it is apparent that that information is rarely used inside government. 
Often no-one is assigned the responsibility to find out whether a particular project is meeting its 
requirements, or even if it is meeting its requirements, whether in doing so it is producing a 
good environmental outcome or not, because we do not know in many cases. We do the best 
we can, but it is a learning process. Strictly speaking you can be following the letter of the law to 

                                            

972  Mr J Chenoweth, General Counsel, Australian Conservation Foundation, Environment and Natural Resources 
Committee public hearing – Melbourne, 24 May 2010, transcript of evidence, p.114 

973  Environment Assessment Review Advisory Committee, Report of the Environment Assessment Review Advisory 
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the absolute hilt and still stuffing up the environment big time because of the lack of knowledge 
that we have about our effects, particularly on ecosystems… 976 

– Dr Nic Dunlop, Citizen Science Project Coordinator, 
Conservation Council of Western Australia 

The term ‘effectiveness’ refers to whether something works as intended and meets the purpose for 
which it is designed.977 Whilst there is much interest in the evaluation of EIAs both in Australia and 
overseas, there has been minimal evaluation undertaken.978  

Several studies have attempted to evaluate the environmental effectiveness of the Commonwealth 
environmental impact assessment framework under the Environment Protection and Biodiversity 
Conservation Act.979 Mr Andrew Macintosh, Associate Director, Centre for Climate Law and Policy, 
Australian National University has analysed the environmental and cost-effectiveness of the 
Environment Protection and Biodiversity Conservation Act, and examined whether the environmental 
objectives of the Act have been achieved.980 In relation to what is known about the environmental 
effectiveness of the EIA processes, he advised the Committee: 

• the quality of science that comes out of environmental impact assessment processes ‘tends to 
be very variable and the predictions that are made in that science are generally poor’; 

• decision-makers tend to use environmental impact assessment information ‘sparingly’ and 
generally, ‘EIA information does not have a substantial impact on decision-making processes’. 
Mr Macintosh recognised that the outcomes from government processes are influenced by a 
range of factors, including politics; 

• environmental impact assessment processes do not appear to result in significant differences in 
environmental outcomes, when regulatory processes are compared; and 

• the direct costs of environmental impact assessment processes to government and proponents 
can be ‘very high’.981 

                                            

976  Dr N Dunlop, Citizen Science Project Coordinator, Conservation Council of Western Australia, Environment and 
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As a result, according to Mr Macintosh, for all the significant costs of EIA processes, they do not 
seem to be significantly changing outcomes, because the information from the EIA process is not 
utilised enough. 982  Mr Macintosh stated that the cost-effectiveness of environmental impact 
assessment processes should be regularly and routinely evaluated.983 He also suggested that costs 
could be reduced by decreasing the size of environmental impact assessment documentation, and 
utilising strategic environmental assessment. 984  

The Committee notes that there has not been a comprehensive examination of the environmental 
effectiveness of Victorian environmental impact assessment outcomes to date. In regards to 
post-EIA evaluation the Victorian Government submission stated: 

EESs and Ministerial assessments since mid 2006 have considered potential effects in the 
context of the principles and objectives of ecologically sustainable development. The 
effectiveness of this is difficult to evaluate, in part because the legislation under which projects 
are approved is a more direct influence on environmental outcomes. However, there have been 
no substantial environmental problems arising from projects referred since mid 2006 and which 
have commenced implementation.985 

The Committee is of the view that environmental impact assessment has an important role in the 
protection of the natural environment, and the lack of evaluation in relation to the effectiveness of 
EIA processes and whether EIA has achieved better environmental outcomes is of concern to the 
Committee. The Committee does not believe that it is adequate to simply assert that there has been 
‘no substantial environmental problems’ arising from referred projects. That is not a robust or 
appropriate method of measuring the success of EIA.  

The Committee was advised in several submissions that it is difficult to measure the effectiveness of 
environmental impact assessment when there is a lack of post-EIA monitoring. 986  According to 
several submissions, a key benefit of monitoring environmental impacts during project construction 
and operation is that data collected can inform future assessments and decision-making.987 This can 
minimise errors in future assessments and lead to long-term time and cost efficiencies for future 
environmental impact assessments.988 For example, Dr Edmunds advised the Committee: 

Monitoring is critically important in the long-term for understanding ecosystem processes and is 
a legacy for future EESs in determining and predicting what impacts might occur. Although I am 
hesitant to use this an example because what I am stating applies to almost every EES, an 
example is the decades of maintenance dredging in Port Phillip Bay. If there had been more 
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attention to outcomes monitoring a long time ago, a lot of the more recent controversies in, say, 
the channel deepening project could have been alleviated because we would already have that 
information on hand to say, ‘No, it is going to be okay. It does not disturb the system. Here is 
the evidence from previous work’. There are enormous social values from monitoring outcomes 
of outcome-based systems. It is expensive, but in the long term it is a lot cheaper.989 

According to Dr Edmunds, monitoring is important for building up knowledge bases, particularly 
knowledge of habitats, communities, dynamics of populations and functioning of marine ecosystems, 
which in Victoria is ‘very poor’.990 He stated that the EES process generally starts with a description 
of existing conditions, including from previous studies, and a major problem for management of 
marine natural values is that there is very little useful existing information.991 Similarly, Dr David 
Provis, Senior Principal, Cardno Lawson Treloar, recognised that it is often difficult to assess a 
project’s impact since there is very limited background knowledge to compare it to.992 He suggested 
that routine monitoring could address this issue:  

You can go and borrow dollars from the bank, but if you need 12 months’ data, there is nothing 
you can do but sit around for 12 months and collect it. That is, where you have got significant 
seasonal variation and those sorts of things; that can be a real impediment. I think that is 
probably a more significant factor than dollars in terms of projects going ahead or EESs being 
an obstruction to projects happening. That gets back to this point about background information, 
government’s role and responsibility in collecting background, routine monitoring, seasonal 
variability-type information.993 

The Environment Institute of Australia and New Zealand (EIANZ) advised that: 

The current EES Guidelines and process do not automatically require proponents to undertake 
a project audit at completion to determine if the EES was effective (recognising that most 
projects require issue specific monitoring and audits to be carried out e.g. stream sampling). 
This is critical also to the ability of government policy makers to respond to the EES process.  

According to the EIANZ expert panel, the Victorian Government has not undertaken a broader 
technical assessment of EES projects post-completion, to indicate whether or not the process is 
effective in terms of managing environmental risk (as opposed to the efficacy of the process 
itself). 

A deficiency in many environmental impact processes relates to an absence of operational 
monitoring to assess whether the proposed controls are adequate or impact predictions correct. 
In contrast to the impact assessment process provided for particular projects under the 
Environment Protection Act 1970 (Victoria), where steps such as auditing of operational 
licences are consequent to the impact assessment, the EES process does not typically include 
provision for any post-assessment auditing. The EIANZ also recognises that some detail, e.g. 
prescription of remediation measures, is unable to be specified during the impact assessment 
phase, and that a clearer process for ensuring such issues are followed through to project 
operation would be a valuable addition to the current Victorian process.994 
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Subsequently, the EIANZ recommended that consideration be given to the provision of 
post-assessment auditing processes ‘that can serve to identify instances where impact assessment 
may have been insufficient and to provide assurance that performance requirements are achieved 
during operation’.995 

The DPCD advised the Committee that neither the department or its predecessors ‘has either 
undertaken or commissioned research on the operational effectiveness of the EES process in 
Victoria, in the sense of a systematic, evidence-based evaluation’.996 DPCD stated: 

The principal reasons for this are that evaluation of the effectiveness of EIA systems and their 
performance is inherently difficult since, first, there is no recognised framework for doing so, 
and, secondly, individual projects often involve quite unique aspects… While there have been 
several academic reviews of the Victorian EES system, these have typically been based on a 
comparative evaluation of system features, rather than an in-depth evaluation of process 
performance in a practical context.997 

The Victorian Competition and Efficiency Commission report (2009) considered the 
cost-effectiveness of the environmental impact assessment process under the Environment Effects 
Act, and Victorian environmental regulation in general. However, the Commission noted that few 
attempts have been made to examine how specific environmental regulations have contributed to 
changes in the physical environment. 998  The report stated that information on regulatory 
effectiveness is ‘very limited’ in some areas, such as the environmental assessment process.999 The 
Commission stated: 

The evaluation of regulations also has an important role to play in ensuring that regulation is 
effective and efficient in a dynamic environment… Based on the review, it appears that 
comprehensive reporting frameworks for environmental regulation are uncommon in Victoria, 
mirroring the Commission’s findings across other areas of regulation in Victoria … the inquiry 
also found that there have been very few detailed studies of the effectiveness of environmental 
regulation …1000 

The Committee was advised by several stakeholders that measuring the effectiveness of 
environmental impact assessment may lead to improvements in the EIA process.1001 Dr Edmunds 
advised the Committee that better environmental outcomes are most efficiently produced by 
‘capitalising on information collection, including better impact assessment monitoring to inform and 
improve predictions for future projects’.1002 
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Ms Michelle Andrews, Acting General Manager, Office of the EPA in Western Australia, advised the 
Committee that the effectiveness of the environmental impact assessment process was an area that 
the EPA is currently looking at. She stated: 

We are looking back at previous environmental impact assessments and projects that have 
been implemented. We are looking at what we can learn from those processes, how effective 
was the environmental impact assessment, how good were the predictions about the impacts, 
and how good were the tools we were using in terms of modelling and so on, and then, what 
can we learn about how the project was implemented and what might that tell us for future 
assessments.1003 

The Committee believes that evaluating the effectiveness of environmental impact assessment has 
many benefits, including whether EIA processes are managing environmental risks. The Committee 
is of the view that research is required into the effectiveness of environmental impact assessment in 
Victoria. Past projects assessed under the Environment Effects Act should be examined to analyse 
the contribution of EIA to environmental protection. The Committee believes that better monitoring 
could assist in determining the effectiveness of environmental impact assessments, as 
recommended earlier in the chapter.  

Accordingly, the Committee recommends that: 

RECOMMENDATION 9.7 

An independent agency undertake a broad assessment of environmental impact assessment 
projects post-completion, as a matter of urgency, to determine whether the outcomes are effective. 
The findings of this assessment be made public. 
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Chapter 10: Strategic environmental 
assessment 

Key findings  

10.1 Strategic assessment is a relatively new concept in relation to environmental impact 
assessment. There is considerable debate worldwide about its nature, scope and 
implementation, and there is no internationally agreed definition. 

10.2 Legislation explicitly providing for various forms of strategic assessment has been 
established in a number of jurisdictions in Australia, including at a Commonwealth level 
and in Western Australia. In Victoria, the Environment Effects Act 1978 and the Planning 
and Environment Act 1987 do not explicitly provide for strategic assessment. 

10.3  Various witnesses were supportive of the use of strategic assessment in Victoria and 
argued that it may achieve better environmental outcomes, increase the efficiency of the 
environmental impact assessment process and improve public participation. The 
Committee also received evidence that strategic assessment can increase approval 
certainty and reduce delays for subsequent project proposals. 

10.4 The Committee was advised that because strategic assessment occurs earlier in a 
decision-making process it enables a more thorough consideration of alternatives to a 
project compared to environmental impact assessment. 

10.5 Some witnesses highlighted that strategic assessment may be a useful mechanism to 
address the problems created by the cumulative impacts of projects.  

10.6  Witnesses highlighted a number of key challenges associated with strategic assessment. 
In particular, concerns were raised in relation to the quality of information and level of 
analysis on the environmental values of the area on which a strategic assessment is 
based. The Committee was also advised of the risks associated with the often long-term 
nature of an approval, and received evidence that the level of detail contained in strategic 
assessments may cause problems in setting adequate approval conditions. 
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10.1 Introduction 
Strategic environmental assessment (subsequently referred to as strategic assessment) involves 
consideration of the environmental, and sometimes also the social and economic, implications of 
policies, plans and programs, rather than individual projects.1004  

A key objective of strategic assessment is to streamline the assessment process by reducing the 
number and scope of project-level environmental impact assessments that are subsequently 
required. Strategic assessment has evolved for a number of additional reasons: 

• to ensure that environmental matters are considered earlier in decision-making processes; and 
• to address the perceived failure of environmental impact assessment to adequately consider 

alternatives to projects and address cumulative impacts.1005 

Strategic assessment is a relatively new concept in relation to environmental impact assessment 
and there is considerable debate amongst academics and practitioners worldwide about its nature 
and scope. 1006  In its submission to the review of the Commonwealth legislation, the Western 
Australian Government stated that: 

In relation to strategic assessment, it is noted while it is strongly advocated in several 
submissions, there remains considerable uncertainty as to appropriate methodologies and 
circumstances for its application, the scale at which it might operate, the extent to which it can 
reasonably substitute for project-by-project assessment, how it can deal with mitigation 
strategies including offsets, and its capacity to address intractable land use conflicts. There is 
limited experience in use by both Commonwealth and states and territories.1007 

This chapter describes the use of strategic assessment in Australia to date, particularly at a 
Commonwealth level and in Western Australia, and discusses the potential benefits and challenges 
associated with strategic assessment. This chapter is relevant to terms of reference a) and d). 

                                            

1004  B Noble and J Harriman Gunn, ‘Public participation in Canadian environmental assessment’ in K S Hanna (ed), 
Environmental impact assessment: Practice and participation, 2nd ed., 2009, p.103; In general, policies are broad 
statements of intent that reflect and focus a government’s agenda, while plans and programs give policies effect 
and involve identifying options to achieve policy objectives and setting out how, when and where specific actions 
will be carried out, International Institute for Environment and Development, ‘Strategic environmental assessment: a 
rapidly evolving approach’, Environmental Planning Issues No. 18, 1999 pp.2–3 

1005  B Noble and J Harriman Gunn, ‘Public participation in Canadian environmental assessment’ in K S Hanna (ed), 
Environmental impact assessment: Practice and participation, 2nd e.d., 2009, pp.103–104; International Institute for 
Environment and Development, ‘Strategic environmental assessment: a rapidly evolving approach’, Environmental 
Planning Issues No. 18, 1999, pp.4–5 

1006  International Institute for Environment and Development, ‘Strategic environmental assessment: a rapidly evolving 
approach’, Environmental Planning Issues No. 18, 1999, p.1 

1007  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, p.83 
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10.2 What is strategic assessment? 
There is no internationally agreed definition of strategic assessment. However, the definition 
provided by Sadler and Verham is widely used:  

[strategic assessment is] a systematic process for evaluating the environmental consequences 
of proposed policies, plans or program initiatives in order to ensure they are fully included and 
appropriately addressed at the earliest appropriate stage of decision-making on par with 
economic and social considerations.1008 

After reviewing the international literature, Noble and Gunn identified a number of characteristics of 
strategic assessment, including: 

• strategically focused – involves defining objectives, proposing and evaluating alternative options 
for achieving objectives, and selecting the most appropriate approach; 

• focused on alternatives – assesses alternative options to achieve an objective, with the option 
chosen set within the context of a broader vision, such as ecologically sustainable development; 

• proactive – acts in anticipation of future problems or needs and attempts to avoid and minimise 
negative impacts and enhance positive outcomes; 

• integrated – involves consideration of environmental, social and economic factors, multiple 
objectives and the integration of different knowledge systems; 

• broad focus – is not project specific and is more broad-brush than project-level assessments, 
requiring different assessment methodologies and techniques; and 

• tiered – is set within the context of, and sets the context for, previous and subsequent planning 
and assessment processes, including environmental impact assessment.1009 

While there is debate about the nature and scope of strategic assessment, some academics and 
practitioners suggest that strategic assessment differs in a number of ways from environmental 
impact assessment. Table 10.1 outlines some of the key differences. 

                                            

1008  International Institute for Environment and Development, ‘Strategic environmental assessment: a rapidly evolving 
approach’, Environmental Planning Issues No. 18, 1999, p.1 

1009  B Noble and J Harriman Gunn, ‘Public participation in Canadian environmental assessment’ in K S Hanna (ed), 
Environmental impact assessment: Practice and participation, 2nd ed., 2009, pp.105–109 
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Table 10.1  Differences between environmental impact 
 assessment and strategic assessment 

Environmental impact assessment Strategic assessment 

Is reactive to development proposals and typically 
begins at a late stage of decision-making 

May proactively inform development proposals and 
typically begins at an early stage of decision-making 

Is narrowly focused with a high level of detail Is broadly focused with a low level of detail  

Assesses the impacts of a development  Assesses the impacts of a policy, plan or program  

Focuses on a specific project at a specific location Focuses on areas, regions or industry sectors  

Assesses the direct impacts and benefits of a 
development 

Assesses cumulative impacts and identifies 
implications and issues for sustainable development 

Focuses on the mitigation of impacts Focuses on achieving environmental objectives or 
targets 

Has a well defined beginning and end  Is a continuing process  

Sources:  Adapted from International Institute for Environment and Development, ‘Strategic environmental assessment: a rapidly 
evolving approach’, Environmental Planning Issues No. 18, 1999, p.2 and M Elliott and I Thomas, Environmental impact 
assessment in Australia: Theory and practice, 2009, p.66 

Other academics have argued that strategic assessment should set a higher standard to that 
indicated in the table in relation to the level of detail on which the assessment is based. For 
example, in referring to the strategic assessment of Melbourne’s urban growth boundary Dr Kirsten 
Parris, Senior Research Fellow, University of Melbourne, rejects the notion that strategic 
assessments can be based on a low level of detail. In commenting specifically on biodiversity issues, 
Dr Parris suggested that, after gathering all the existing biological information of an area, the 
strategic assessment should then ‘identify gaps in the information and fill these with targeted field 
surveys’, model the habitat requirements and distribution of species and ecological communities of 
concern, and ‘evaluate and report uncertainty and errors in model predictions’.1010 

10.3 Strategic assessment in Australia 
The Committee understands that legislation explicitly providing for various forms of strategic 
assessment has been established in at least three jurisdictions in Australia, including: 

• at a Commonwealth level under the Environment Protection and Biodiversity Conservation Act 
1999 (EPBC Act);  

• in Western Australia, under the Environmental Protection Act 1986 (EP Act); and  

                                            

1010  K Parris, ‘What are Strategic Impact Assessments? And why are they important? (And what about Melbourne?)’, 
Decision Point, no. 32, p.4; See also K Parris, ‘Strategic Assessments and Bioregional Planning, with special 
reference to the strategic impact assessment for the proposed expansion of Melbourne’s urban growth boundary’, 
Submission on the Interim report of the independent review of the Environment Protection and Biodiversity 
Conservation Act 1999’, August 2009 
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• in NSW, under Part 7AA of the Threatened Species Conservation Act 1995.1011 

The situation in Victoria in relation to strategic assessment, and the strategic assessment processes 
at a Commonwealth level and in Western Australia, are described below.  

10.3.1 Victoria 

Neither the Environment Effects Act 1978 nor the Planning and Environment Act 1987 explicitly 
provide for strategic assessment.1012 In its submission, the Victorian Government advised: 

… the capacity for environmental assessments of projects under the [Environment Effects Act 
1978] does not extend to the assessment of overarching plans, programs or policies.1013 

However, section 12 of the Planning and Environment Act 1987 provides a mechanism for 
examining strategic proposals1014 that require amendments to planning schemes.1015 Furthermore, 
section 151 of the Act allows the Minister for Planning to appoint an advisory committee to advise on 
the merits of a proposal or planning policy issues. According to the issues and options paper for the 
Environment Assessment Review (2002),1016 section 151 has been used several times to investigate 
the merits of strategic proposals, including alternatives in relation to major transport projects.1017  

A number of witnesses suggested that the Environment Effects Act 1978 should be broadened to 
include specific provisions for strategic assessment.1018 For example, Mr Brad Jessup, Teaching 
Fellow, College of Law, Australian National University, argued that strategic assessment should be 

                                            

1011  Under the Threatened Species Conservation Act 1995, the NSW Minister for Climate Change and the Environment 
is able to certify an environmental planning instrument, such as a land-use plan prepared by a local council, if 
satisfied that the instrument will lead to an overall improvement or maintenance in biodiversity values, including 
threatened species and ecological communities. If a land-use plan is certified, a proponent proposing a 
development on land certified under the plan is not required to assess the impacts of the development on 
biodiversity. The NSW Government has established a detailed assessment methodology that must be applied in 
determining whether an environmental planning instrument will improve or maintain biodiversity values, Threatened 
Species Conservation Act 1995, part 7AA; Department of Environment, Climate Change and Water 

1012  Environment Effects Act 1978, ss.1–11; Department of Infrastructure, Environment Assessment Review: Issues and 
Options, Technical Paper, 2002, p.36  

1013  Victorian Government, submission no.40, p.24 
1014  Defined as a proposal that would establish a strategic framework for, or have other strategic implications for, 

subsequent development proposals, Department of Infrastructure, Environment Assessment Review: Issues and 
options, Technical paper, 2002, p.101  

1015  The Committee was also advised by DPCD that: ‘Ministerial Direction No.11 made under section 12(2)(a) of the 
Planning and Environment Effects Act 1987 relates to ‘Strategic Assessment of Amendments’, including the 
consideration of environmental, economic and social effects. This is complemented by a General Practice Note 
‘Strategic Assessment Guidelines’, which provides detailed guidance on preparing and evaluating a proposed 
planning scheme amendment. This is generic guidance on relevant strategic considerations, rather than specific 
guidance on conducting strategic assessments of potential development proposals or activities in a particular 
regional setting’. Department of Planning and Community Development, correspondence received, 22 September, 
2010 

1016  Department of Infrastructure, Environment assessment review: Issues and options, Technical paper, 2002, p.36 
1017  ibid. 
1018  Mornington Peninsula Shire, submission no.56, p.3; Mr J Chenoweth, General Counsel, Australian Conservation 

Foundation, Environment and Natural Resources Committee public hearing – Melbourne, 24 May 2010, transcript of 
evidence, pp.114, 115 
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mandatory in Victoria for major projects, especially state-sponsored projects.1019 Mr David Hyett, 
Technical Director of Environmental Management and Planning, AECOM stated that: 

We think there is possibly a role within the Victorian framework for strategic environmental 
assessment. It is something that has been pursued all around other parts of the world as a tool 
that is effective in the assessment framework, in particular in Europe where it is an EU directive 
that each EU state member has to have a legislated strategic environmental assessment 
process. That has been strongly pushed forward there with a good deal of success. It is not 
without its flaws. On its own you would not rush into it without looking at how it would best fit in 
with other parts of the Victorian framework, but it is showing some real positives for places 
where it is being used.1020 

The Committee asked the Department of Planning and Community Development (DPCD) two 
questions in relation to strategic assessment in Victoria. DPCD advised the Committee that it is not 
yet in a position to provide a definitive answer to these questions. However the department provided 
general comments. In relation to the first question – how does DPCD see strategic assessment 
fitting with the current environmental impact assessment process in Victoria? – DPCD advised that: 

In principle, strategic assessment would only be a relevant option if there were good grounds 
that it would have a useful and efficient relationship to project planning and/or [environmental 
impact assessment]. This might be the case if:  

• First, prior assessment of strategic issues would enable requirements for project EIA to be 
streamlined. Relevant considerations would include whether: (a) there was a distinct 
potential for significant, broad-scale impacts that are likely to arise from prospective 
projects within a definable time frame; (b) these impacts would need to be considered in a 
wider spatial context than individual projects; (c) they could practically be assessed … with 
adequate reliability and at reasonable cost; and (d) the need for site-level impact studies 
could be deferred as well as reduced overall; 

• Second, the outcomes of a strategic assessment would need to provide a robust basis for: 
(a) reducing the required scope of project EIA including the assessment of siting 
alternatives; and/or (b) establishing a sound, evidence-based framework for decision-
making on individual projects; and 

• Thirdly … a strategic assessment process would need to avoid duplication of requirements 
and processes as part of a subsequent project EIA process. 

Consequently, strategic assessment may have a potential in certain, limited circumstances to 
reduce either the need for or scope of an EES.1021 

                                            

1019  Mr B Jessup, Member, Australian Centre for Environmental Law – College of Law, Australian National University, 
submission no.37, p.2 

1020  Mr D Hyett, Technical Director of Environmental Management and Planning, AECOM, Environment and Natural 
Resources Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.15 

1021  DCPD added further that: ‘For example, the non-statutory strategic studies undertaken in relation to 
Melbourne@5 million informed the Minister for Planning's decisions that an EES was not required for either the 
Outer Metropolitan Ring/E6 Transport Corridor or the Regional Rail Link (West Werribee to Deer Park), subject to 
certain conditions in both cases. It may also be the case that some issues that transcend an individual project (e.g. 
greenhouse gas emissions or regional water management or coastal management) might be assessed through a 
separate, strategic assessment process, either before or after a project EIA process’. Department of Planning and 
Community Development, correspondence received, 22 September, 2010 
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In relation to the second question – under what circumstances, or for what types of projects or 
activities does DCPD see strategic assessment applying to? – DPCD advised that: 

The government’s response to [the Victorian Competition and Efficiency Commission’s inquiry 
into environmental regulation in Victoria] was in the context of the potential for strategic 
assessments to inform planning decision-making where there is a prospect of multiple projects 
with potential cumulative impacts being put forward in a region…  

… strategic assessment would need to be practicable, in terms of both the technical and cost-
effective ability to acquire sufficient data at a broad-scale to inform robust decision-making with 
respect to relevant impacts. Consequently, [the Victorian Government] would need to determine 
that: (a) there are development pressures that could warrant a strategic approach to provide 
enhanced planning certainty; (b) it is technically possible to conduct a useful strategic 
assessment; and (c) it would be cost-effective to do so. For example, there was a strong 
incentive for the Victorian Government to provide the resources to undertake strategic 
assessments of ecological and other issues within the expanded urban growth boundary for 
Melbourne, in order to both provide planning certainty and to facilitate subsequent decision-
making for individual development proposals.1022  

10.3.2 Commonwealth level 

Under the EPBC Act, actions, such as proposed developments, that are likely to have a significant 
impact on a matter protected by the Act1023 must be referred to the federal environment minister for a 
determination of whether assessment and approval is required. Under the Act to date, most 
developments have been assessed and approved on an individual basis. However, the Minister is 
increasingly making use of section 146 of the Act, which allows a strategic assessment to be 
undertaken of the impacts of actions proposed under a policy, plan or program on matters protected 
by the Act.1024 Such policies, plans and programs include:  

• land-use plans; 
• regional plans and policies; 
• large-scale industrial development proposals; and 
• fire, vegetation, or pest management policies, plans or programs.1025 

Section 146 of the EPBC Act allows the Minister to assess multiple developments together. For 
example, if a land-use plan proposes that land be zoned for multiple developments within a specific 
area, the Minister is able to assess the impacts of the plan as a whole rather than having to assess 
the impacts of the developments proposed under the plan individually. 

                                            

1022  Department of Planning and Community Development, correspondence received, 22 September, 2010 

1023  Matters protected by the EPBC Act include listed threatened species, ecological communities, migratory species 
and wetlands, and World Heritage Areas, Department of Sustainability, Environment, Water, Population and 
Communities, www.environment.gov.au, accessed September, 2010 

1024  Environment Protection and Biodiversity Conservation Act, section 146 
1025  Department of Sustainability, Environment, Water, Population and Communities, www.environment.gov.au, 

accessed September 2010 
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The Department of Sustainability, Environment, Water, Population and Communities stated that 
strategic assessment is the most appropriate form of assessment for areas with large numbers of 
projects requiring assessment under the EPBC Act, complex, large scale projects involving multiple 
stakeholders, or where cumulative impacts may be significant.1026  

To date, strategic assessments under the EPBC Act include: 

• Melbourne's urban growth boundary (Victoria); 
• Browse Basin liquefied natural gas precinct (Western Australia); 
• fire management policy (South Australia); and 
• midlands water scheme (Tasmania).1027 

A strategic assessment under the Act involves the following key stages: 

1. The Minister enters into an agreement with a proponent (usually a state or local government 
agency) to undertake a strategic assessment. 

2. The department prepares Terms of Reference to guide the preparation of a draft report 
assessing the impacts of actions proposed under a policy, plan or program. 

3. A draft assessment report is prepared by the proponent of the policy, plan or program. 
4. The draft assessment report is exhibited for public comment for at least 28 days. 
5. The Minister may decide to endorse a policy, plan or program if satisfied that the assessment 

report adequately addresses the impacts of the actions proposed under the policy, plan or 
program and any recommendations made by the Minister to modify the policy, plan or program. 

6. If a policy, plan or program is endorsed, the Minister may approve actions undertaken in 
accordance with it and may specify conditions to the approval. If this occurs, these actions do 
not require further assessment or approval. In making this decision, the Minister must consider 
economic and social matters and the principles of ecologically sustainable development.1028 

                                            

1026  ibid. 
1027  ibid. 
1028  ibid. 
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The strategic assessment of the expansion of Melbourne’s growth boundary is described in the box 
below. 

Case study 3  Strategic assessment of the expansion of Melbourne’s urban 
growth boundary  

The Australian Government signed an agreement in March 2009 with the Victorian Government to undertake a 
strategic  assessment  of  the  expansion  of Melbourne’s  urban  growth  boundary.  This  program  proposes  to 
develop  new  residential  and  employment  areas  and  construct  a  rail  link  and  transport  corridors  to 
accommodate Melbourne’s predicted population growth. 

The assessment report Delivering Melbourne’s Sustainable Communities: Strategic  Impact Assessment Report, 
was completed by the Victorian Government in October 2009. The report assessed the potential impacts of the 
expansion  of Melbourne’s  urban  growth  boundary  on matters  protected  by  the  EPBC  Act,  including  listed 
threatened species and ecological communities. 

The  federal  environment  minister  endorsed  the  program  as  outlined  in  the  2009:  Delivering Melbourne’s 
Sustainable Communities: Program report in February 2010. This is the first strategic assessment to be endorsed 
under section 146 of the EPBC Act. 

To date, the Minister has approved two classes of actions proposed under the endorsed program: the regional 
rail  link project; and development within 28 urban precincts  located within the growth boundary. This means 
that these developments can proceed without further approval being required from the Minister, provided they 
are undertaken in accordance with the endorsed program. 

The approvals of both classes of actions were subject to a range of conditions,  including the requirement that 
actions must be undertaken  in accordance with a  range of prescriptions  setting out protection measures  for 
listed threatened species that occur in the development areas. 

The Committee  is aware of a range of views on  the adequacy and outcomes of  the strategic assessment. For 
example, the Environment Defenders Office was of the view that the process was rushed and did not provide 
adequate opportunity  for public participation.1029 The draft  strategic assessment  report was placed on public 
exhibition from 17 June to 17 July 2009.  

Some  have  suggested  that,  contrary  to  the  ideals  of  strategic  assessment,  the  Melbourne  urban  growth 
boundary strategic assessment process was not only designed to reach a predetermined outcome, but also was 
based on poor science, which  included significant data gaps and  flawed survey protocols.1030 For example, Dr 
Parris argued that: 

                                            

1029  Ms N Rivers, Policy and Law Reform Director, Environment Defenders Office, Environment and Natural Resources 
Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.36 

1030  K Parris, ‘What are Strategic Impact Assessments? And why are they important? (And what about Melbourne?)’, 
Decision Point, no. 32, p.5; see also Kirsten Parris, ‘Strategic Assessments and Bioregional Planning, with special 
reference to the strategic impact assessment for the proposed expansion of Melbourne’s urban growth boundary’; 
Submission on the Interim report of the independent review of the Environment Protection and Biodiversity 
Conservation Act 1999, August 2009, and Kirsten Parris, ‘Requirements under the EPBC Act 1999 and Victorian 
Legislation’, Submission to the Growth Areas Authority on the Strategic impact assessment report for the proposed 
expansion of Melbourne’s Urban Growth Boundary, July 2009 
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[the  strategic  assessment]  largely  fails  to  demonstrate  how  threatened  species  and  communities  will  be 
protected during and after development. The  [strategic assessment]  report plainly  states  that  there will be a 
significant impact on Federally‐listed species and communities, but the size of this impact is not stated. It is also 
unclear how the proposed mitigation strategies will reduce the expected impacts. Upon reading the … report, it 
is impossible to know whether the proposed development will result in the extinction of any species, whether it 
will substantially increase their probability of extinction, or whether (and how) it will improve the situation of the 
relevant listed species and communities.1031 

In contrast, Mr Clive Mottram, Manager of Planning Investigations, VicRoads, stated: 

I  think  [strategic assessment] has  led  to a better outcome  for all  concerned. The proposal  is  for 
15,000 hectares of grasslands to be managed by Department of Sustainability and Environment out 
in the west. Environmentally that  is going to be better. We have avoided the significant places …, 
and that has been a much faster and less costly process for VicRoads, the Department of Transport 
and anybody who wants  to develop  land  in Melbourne’s west or north.  I  think  it  is a much more 
efficient process altogether.1032 

Sources:  Department of the Environment, Water, Heritage, and the Arts, www.environment.gov.au, accessed September, 2010; 
Department of Sustainability and Environment, www.dse.vic.gov.au, accessed September, 2010; Department of Planning 
and Community Development, Delivering Melbourne’s new sustainable communities: Program report, 2009 pp.1–18 

10.3.3 Western Australia 

In Western Australia, strategic assessment has been undertaken by the Environmental Protection 
Authority (EPA) under three sections of the Environmental Protection Act: 

• section 38, which allows the EPA to undertake an assessment of strategic proposals, which are 
typically plans, programs or policies likely to have a significant effect on the environment1033 – 
only a few assessments have been undertaken under this section;1034  

• section 48, which allows the EPA to undertake an assessment of planning schemes and scheme 
amendments – many assessments have been undertaken under this section;1035 and 

• section 16, which allows the EPA to provide advice to the Minister on a range of environmental 
matters, including any proposal or scheme.1036 

The strategic assessment process triggered by section 38 of the Environmental Protection Act is 
regarded as the formal strategic assessment process under the Act. 1037  Under this section, a 
proponent may voluntarily refer a strategic proposal to the EPA for assessment. Proponents have an 
incentive to refer a strategic proposal because it may then be declared a ‘derived proposal’, which 

                                            

1031  K Parris, ‘What are Strategic Impact Assessments? And why are they important? (And what about Melbourne?)’, 
Decision Point, no. 32, p.5 

1032  Mr C Mottram, Manager, Planning Investigations, VicRoads, Environment and Natural Resources Committee public 
hearing – Melbourne, 24 May 2010, transcript of evidence, p.94 

1033  A strategic proposal is one or more future proposals that will be likely, if implemented, to have a significant effect on 
the environment. A strategic proposal typically involves a plan, programme or policy, Environmental Protection Act 
1986, section 37B; Environmental Protection Authority, Sussex Location 413 Yallingup — Smiths Beach 
Development Guide: Report and recommendations of the Environmental Protection Authority, April 2009, p.2 

1034  Dr A Morrison-Saunders, submission no.53, p.9 
1035  ibid. 
1036 Environmental Protection Act 1986, section 16; Associate Professor G Middle, Head, Department of Urban and 

Regional Planning, Curtin University, Environment and Natural Resources Committee public hearing – Perth, 
31 May 2010, transcript of evidence, p.169 

1037  Environmental Protection Authority, Annual Report 2005-06, p.24 
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will not require subsequent environmental impact assessment.1038 As stated in the submission from 
Dr Angus Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University: 

… the key purpose and advantage of the process for environmental assessment of strategic 
proposals is to influence proponent decision-making at an early stage of proposal planning 
whilst at the same time expediting the approval process at the development stage.1039 

The EPA assesses a strategic proposal by preparing a report that sets out the key environmental 
matters associated with the proposal and the EPA’s recommendations as to whether the proposal 
should be approved and the approval conditions to which the proposal should be subject. The EPA’s 
report is then submitted to the Minister for Environment, who approves or refuses the proposal and 
determines what conditions, if any, should be attached to the approval.  

Dr Morrison-Saunders advised the Committee that one implication of the strategic assessment 
process is that an approval given for a strategic proposal can ‘… effectively be put on hold into the 
future until the proponent is ready to proceed with a specific development’. 1040  For example, a 
10 year approval period was granted for derived proposals under the strategically assessed Smiths 
Beach Development Plan (ie. the proponent had 10 years to commence the project). A 20 year 
approval was granted for the Rockingham Industry Zone, and 50 years to Water Corporation’s 
Southern Source Integration Assets Project for drainage and wastewater infrastructure in a southern 
corridor of Perth. In contrast, a five year approval period applies to projects assessed by 
environmental impact assessment.1041 

Since the introduction of the strategic assessment process in 2003, only four strategic proposals 
have been assessed to date: the Browse Basin liquefied natural gas precinct, which is also currently 
being strategically assessed by the Australian Government under the EPBC Act; the Smiths Beach 
Development Plan, Rockingham Industry Zone, and Water Corporation’s Southern Source 
Integration Assets Project. The Committee understands that the EPA is currently trialling the 
strategic assessment process triggered by section 38 of the Environmental Protection Act before 
preparing administrative procedures setting out how the process is to be undertaken in the future.1042  

                                            

1038  Dr A Morrison-Saunders, submission no.53, p.9; This is also the case for developments proposed in accordance 
with a planning scheme that has been assessed under section 48 of the Environmental Protection Act 1986, 
Associate Professor G Middle, Head, Department of Urban and Regional Planning, Curtin University, Environment 
and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.171 

1039  Dr A Morrison-Saunders, submission no.53, p.9 
1040  ibid. 
1041  ibid. 
1042  Environmental Protection Authority, Annual Report 2007-08, p.18 
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Ms Michelle Andrews, Acting General Manager, Office of the Environmental Protection Authority, 
advised the Committee that strategic assessment in Western Australia is still an emerging area: 

What we have been doing in this state is exploring why [strategic assessment] has not been 
taken up to the extent we thought it might have been in the last few years, what are the 
precursors that you must have in place for strategic assessments to work and also, perhaps, 
what are the situations where they are more likely to bring some value to government, the 
community and industry, and targeting our efforts in that sort of way. Strategic assessment is an 
emerging issue for us ….1043 

Mr Warren Tracey, Assistant Director, Assessment and Compliance Services, Office of the 
Environmental Protection Authority, Western Australia, described the strategic assessment process 
undertaken for the Browse Basin liquefied natural gas precinct:  

… there are a couple of proposals that are now going through a strategic assessment, one of 
which is the so-called Browse liquefied natural gas hub in the Kimberley region about 
60 kilometres north of Broome … Our state development agency, the Department of State 
Development, is the proponent, with a view to creating a precinct where a number of liquefied 
natural gas producers can co-locate. Instead of having everybody have their own site up and 
down the Kimberley coast, the state said, ‘No, we’d like to have them in one spot’, and the 
whole idea is to do a strategic assessment, create a precinct and then have project proponents 
come along subsequently and establish there … that seems to be the sort of thing that lends 
itself to strategic assessment - things where you have a regional approach.1044 

Under section 16 of the Environmental Protection Act, the EPA may provide advice on 
environmental matters involving strategic issues. This is regarded as the ‘informal’ strategic 
assessment process under the Act.1045 The EPA used section 16 of the Environmental Protection Act 
to provide non-binding advice to the Western Australian Government in relation to potential suitable 
sites for the Browse Basin liquefied natural gas precinct, 1046  as well as broad scale land (eg. 
proposed industrial estates) and port developments.1047 

Associate Professor Garry Middle, Head, Department of Urban and Regional Planning, Curtin 
University, explained the scope and benefits of section 16 of the Act to the Committee:  

It says effectively that the EPA can provide advice to the minister on any matter it sees as 
important … The minister can call on the EPA to provide advice on a whole range of matters, 
whether it be something as broad as prescribed burning or something as specific as, for 

                                            

1043  Ms M Andrews, Acting General Manager, Assessment and Compliance Services, Office of the Environmental 
Protection Authority, Western Australia, Environment and Natural Resources Committee public hearing – Perth, 
31 May 2010, transcript of evidence, p.143 

1044  Mr W Tracey, Assistant Director, Assessment and Compliance Services, Office of the Environmental Protection 
Authority, Western Australia, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, 
transcript of evidence, p.146 

1045  Associate Professor G Middle, Head of Department of Urban and Regional Planning, Curtin University, ‘Integrating 
environmental assessment as part of regional strategic land use planning: a step towards integrated sustainability 
assessment’, presentation given at Sustainability Assessment Symposium: Towards Strategic Assessment for 
Sustainability, 2010  

1046 Environmental Protection Authority, Annual Report 2008-09, p.23 
1047  Environmental Protection Authority, Review of the environmental impact assessment process in Western Australia, 

March 2009, p.29  
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example, aquaculture impact and those sorts of things, so the minister can ask the EPA to give 
specific advice. It is a very useful part of the Act ...1048 

I like section 16 because I think it gives the EPA a lot more flexibility and there is no ministerial 
process at the end. It is a strategic assessment, in effect, but there is less political involvement 
in that process. The EPA can be braver, I suspect, than it would normally be if it knows there 
are going to be conditions set.1049 

10.4 Potential benefits of strategic assessment 
Various witnesses were supportive of the use of strategic assessment in Victoria and argued that it 
can improve environmental outcomes and increase the efficiency of the environmental assessment 
process.1050 The key potential benefits of strategic assessment highlighted were that it: 

• may enable better consideration of project alternatives;1051 
• facilitates proper assessment of cumulative impacts;1052 
• can increase transparency by engaging the public early in decision-making processes and 

promote debate on broad policy issues;1053 
• may increase the efficiency of the assessment process by reducing the need for or scope of 

environmental impact assessments, thus reducing costs and time;1054 and  

                                            

1048  Associate Professor G Middle, Head, Department of Urban and Regional Planning, Curtin University, Environment 
and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.169 

1049  ibid. p.174 
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1053  Mr P Gamblin, Program Leader – West, WWF-Australia, Environment and Natural Resources Committee public 
hearing – Melbourne, 1 June 2010, transcript of evidence, p.220; Mr D Hyett, Technical Director of Environmental 
Management and Planning, AECOM, Environment and Natural Resources Committee public hearing – Melbourne, 
3 May 2010, transcript of evidence, p.15; Mr J Chenoweth, General Counsel, Australian Conservation Foundation, 
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• can increase approval certainty and reduce delays for subsequent developments, for example, 
by proactively identifying areas suitable for development.1055 

10.4.1 Alternatives 

In evidence to the Committee, witnesses highlighted that environmental impact assessment usually 
occurs too late in a decision-making process to allow for the adequate assessment of project 
alternatives, and in particular, alternatives to a project, as opposed to alternatives for a project.1056 By 
the time it is applied, the range of alternatives has often been narrowed by earlier decisions that may 
not have considered environmental matters. As a result, environmental impact assessment ‘…may 
fail to illuminate crucial trade-offs, incorporate public values, and explore more environmentally 
sound approaches’1057 and ‘…often becomes a rationalisation for a decision already made’.1058 

In his submission, Mr Jessup argued that: 

The greatest obstacle to rigorous and thorough assessments of state projects is that they are 
assessed too late in the policy-making cycle. There is almost a pointlessness to an 
environmental assessment when the state has affirmed a project as its infrastructure priority. 
This happened [in Victoria] with the channel deepening project and the two recent major water 
projects. There was a fait-accompli about these projects irrespective of the government’s 
rhetoric about only proceeding subject to environmental clearance. In each instance the policy 
foundations for the projects and alternatives to the projects were excluded from assessment, 
meaning that the community was unable to vent fundamental concerns about projects and offer 
alternatives ….1059 

The assessment of project alternatives was discussed in chapter six. As noted, an environment 
effects statement will not normally require that the alternatives to a project be assessed.1060 The 
Committee received evidence that this causes two main problems: 

• the alternative chosen may not be optimal in terms of environmental outcomes;1061 and 
• the alternative chosen may not be widely acceptable to the public.1062  

                                            

1055  Mr P Verstegen, Director, Conservation Council of Western Australia, Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, pp.186–187; Ms S Brown, Manager, 
Environment Branch, Water Corporation of Western Australia, Environment and Natural Resources Committee 
public hearing – Perth, 1 June 2010, transcript of evidence, pp.205–206; Mr J Gilmore, Executive Director, Planning 
Policy and Reform, Department of Planning and Community Development, Environment and Natural Resources 
Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, p.261 

1056  Environment Defenders Office (Victoria), submission no.27, p.16 
1057  A Steinemann ‘Improving alternatives for environmental impact assessment’, Environmental impact assessment 

review, 2001, vol.21, p.4 
1058  ibid., p.16 
1059  Mr B Jessup, Member, Australian Centre for Environmental Law – College of Law, Australian National University, 

submission no.37, pp.6–7 
1060  Department of Sustainability and Environment, Ministerial Guidelines for assessment of environmental effects under 

the Environment Effects Act 1978, 7th ed., June 2006, p.15 
1061  Mr J Crockett, retired consulting engineer and former environmental auditor, Environment and Natural Resources 

Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.39; Mr N Rankine, submission no.9, 
p.2  

1062  Mr B Jessup, Member, Australian Centre for Environmental Law – College of Law, Australian National University, 
submission no.37, p.7 



Chapter 10:  Strategic environmental assessment 

Page 227 

A number of witnesses suggested that because strategic assessment occurs earlier in a 
decision-making process, it enables better consideration of project alternatives, and in particular, the 
alternatives to a project.1063 For example, Dr Morrison-Saunders stated in his submission: 

A traditional project level EIA (i.e. the process most often employed under the Environmental 
Protection Act) asks the question: Is proposal X environmentally acceptable at site Y? (e.g. as 
for a new mining proposal). [Strategic assessment] enables more strategic questions to be 
asked such as: What should the future of area Z be? (e.g. as for a new regional land-use plan). 
Undertaking [strategic assessment] enables many environmental problems to be avoided 
altogether through good planning and design (i.e. optimising performance) rather than relying 
on mitigation measures to bring performance up to minimum levels of acceptability.1064 

Similarly, Ms Jenny Warfe, President, Blue Wedges, stated in evidence to the Committee: 

Our experience in the channel-deepening project was that the proponent said that they had 
considered [alternatives], but in our view they were considered in a very rudimentary way. I 
think that in part, it could be dealt with — as some other witnesses have submitted — by a 
strategic approach ... So in that respect, by the time you get down to doing what we might 
consider a traditional EES, we would have done analyses of other viable alternatives.1065 

As noted above, the assessment of alternatives is a key characteristic of strategic assessment. This 
is illustrated in Table 10.2. 

Table 10.2 Differences between environmental impact assessment and 
 strategic assessment in terms of the assessment of alternatives 

Environmental impact assessment Strategic assessment 

Asks: ‘what are the impacts of our option’ Asks: ‘what is the preferred option’ 

Assesses alternatives for rather than alternatives to a 
project 

Assesses alternatives to rather than alternatives for a 
project 

Assesses options in terms of a pre-determined 
alternative – options are often limited to issues of 
technical design 

Assesses a broader range of alternative options at an 
early stage of decision-making 

Emphasis on minimising the impacts of a preferred 
option by implementing mitigation measures or 
changing design 

Emphasis on minimising impacts by choosing the 
option with least impact at an early stage of 
decision-making 

Source: B Noble, ‘Strategic environmental assessment: what is it? and what makes it strategic’, Journal of Environmental 
Assessment Policy and Management, 2000, p.204 
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The Committee recognises the importance of a comprehensive analysis of project alternatives, 
including alternatives to a project. The proper analysis of alternatives has the potential to ensure that 
proposals are more environmentally sound and publicly acceptable. 

While the Committee acknowledges that strategic assessment will not always result in a proper 
examination of alternatives to a project, 1066  the evidence received in the inquiry suggests that 
strategic assessment, because it occurs earlier in a decision-making process, may enable a better 
consideration of alternatives than project-level environmental impact assessment. 

10.4.2 Cumulative impacts 

The Victorian Government has described cumulative impacts as: ‘where a project, in combination 
with one or more other proposed projects, or existing activities in an area, may have an overall 
significant effect on the same environmental asset’.1067  

Mr Paul Gamblin, Program Leader – West, WWF-Australia stated in evidence to the Committee that 
the assessment of cumulative impacts ‘… is one of the most important fundamentals of 
environmental impact assessment…’. 1068  Furthermore, Professor Lee Godden, Melbourne Law 
School, University of Melbourne, advised the Committee that: 

The scope of the idea of ‘significant impact’ has been expanded considerably with advances in 
scientific knowledge and our understanding of [the] environment as a complex interrelated facet. 
When we are dealing with major projects we are aware that it is not just the project and its 
immediate site impacts that we need to be concerned about … things are broadening out. In 
particular I think the legislation needs to take into account the idea of cumulative impact, which 
is not just spatial but cumulative over time.1069  

The Victorian ministerial guidelines require that proponents assess cumulative impacts in an 
environmental impact assessment where there is a risk of significant impacts and note that a 
‘regional perspective can be helpful in this regard, by putting the potential effects of a project in a 
wider context’.1070 However, witnesses argued that environmental impact assessment is unable to 
adequately address cumulative impacts because it focuses on assessing impacts on a 
project-by-project basis.1071 For example, Associate Professor Middle stated that: 

Project EIA is not good at doing cumulative impacts. It is difficult. You have got one project, and 
at some stage you will say the next project is unacceptable because of the cumulative impacts 
… We had one example … [in Western Australia] where we had a number of gas-fired power 
stations. The EPA assessed one about two years ago and said, ‘That will be the last one. You 
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can have no more gas-fired power stations in the north-east corridor because of the levels of 
[nitrous oxides] and ozone’. That is how we deal with cumulative. We do not share the load. The 
next cab off the rank gets hit.1072 

Similarly, Mr Piers Verstegen, Director, Conservation Council of Western Australia advised the 
Committee that: 

… the EIA process in Western Australia was established in the 1980s [by] the … Environmental 
Protection Act and reflects the thinking of that time, which essentially is what can be described 
as a fairly reductionist approach to managing environmental impact. It looks at the impact at the 
site of the development and … until we have seen the strategic assessments come into effect, it 
has not really taken in the broader regional context, and it has really failed at being able to 
address cumulative impact in any meaningful way. 1073 

Furthermore, the Victorian ministerial guidelines note that the assessment of cumulative impacts at a 
project-level is often difficult for a number of reasons, including as a result of: 

• limited access to information on the impacts of existing activities or proposals in an area; and 
• a lack of available regional information on environmental values.1074 

Many witnesses suggested that strategic assessment may be a useful mechanism to address 
cumulative impacts.1075 For example, Dr Morrison-Saunders advised the Committee that it is not 
possible to take into account cumulative impacts without taking a regional and strategic approach: 

You need to take a regional approach and you need to take a strategic approach, because we 
have so many individual mining projects in one region, and there are several regions that are 
very active in Western Australia, you cannot account for the cumulative impacts unless you take 
a strategic approach.1076 

Mr Andrew Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National 
University, advised the Committee that strategic assessment could be a useful approach to address 
the cumulative impacts of wind farm projects across a region.1077 

                                            

1072  Associate Professor G Middle, Head, Department of Urban and Regional Planning, Curtin University, Environment 
and Natural Resources Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.173 

1073  Mr P Verstegen, Director, Conservation Council of Western Australia, Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, p.186 

1074  Department of Sustainability and Environment, Ministerial Guidelines for assessment of environmental effects under 
the Environment Effects Act 1978, 7th ed., June 2006, p.18 

1075  Ms N Rivers, Policy and Law Reform Director, Environment Defenders Office, Environment and Natural Resources 
Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.36; Dr A Morrison-Saunders, Senior 
Lecturer, Environmental Assessment, Murdoch University WA, Environment and Natural Resources Committee 
public hearing – Melbourne, 17 May 2010, transcript of evidence, p.60; Professor L Godden, Melbourne Law 
School, University of Melbourne, Environment and Natural Resources Committee public hearing – Melbourne, 24 
May 2010, transcript of evidence, p.97; Associate Professor G Middle, Head, Department of Urban and Regional 
Planning, Curtin University, Environment and Natural Resources Committee public hearing – Perth, 31 May 2010, 
transcript of evidence, p.173; Environment Victoria, submission no.39, p.1 

1076  Dr A Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch University WA, Environment and 
Natural Resources Committee public hearing – Melbourne, 17 May 2010, transcript of evidence, p.60 

1077  Mr A Macintosh, Associate Director, Centre for Climate Law and Policy, Australian National University, Environment 
and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript of evidence, pp.256–257 



Inquiry into the Environment Effects Statement Process in Victoria 

Page 230 

The Committee acknowledges the difficulty of assessing the cumulative impacts at a project-level 
and agrees that strategic assessment may be a useful mechanism to assess cumulative impacts. 

10.4.3 Efficiency and approval certainty 

The Committee received evidence from witnesses and in submissions that strategic assessment can 
increase the efficiency of the environmental assessment process because it often means that the 
number or scope of subsequent project-level environmental impact assessments is reduced.1078 For 
example, Mr Macintosh stated in evidence to the Committee that: 

I think there has to be a trade-off between the use of strategic environmental assessments and 
project-based assessments. Really the whole idea of strategic environmental assessment is 
either to white out, or be a substitute for, project-based assessment. Or if you then decide that 
you also need project-based assessment, the information requirements and the complexity of 
the project-based assessment are greatly reduced.1079 

As noted above, both the strategic assessment process undertaken at a Commonwealth level under 
the EPBC Act and in Western Australia under the Environmental Protection Act may negate the 
need for subsequent project-level environmental impact assessment in certain circumstances. 

Furthermore, Mr Jessup was of the view that strategic assessment is efficient because it involves 
assessment earlier in a decision-making process, which means that, for example, proposal designs 
can be influenced and modified before considerable time and effort has been spent on them.1080 

The Committee was also advised that strategic assessment can increase approval certainty and 
reduce delays for subsequent proposals. 1081  For example, Ms Suzanne Brown, Manager, 
Environment Branch, Water Corporation of Western Australia described the benefits of a strategic 
assessment of a proposal involving the construction of a network of water pipes:  

I saw [strategic assessment] as a mechanism to just get a little bit ahead of the game and take 
a more strategic approach to our planning internally in the Water Corporation as well, so once 
we had locked in these routes we would then have an approval for these routes and that is 
bankable. If you are thinking in commercial terms that is worth money to an alliance or a 
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contractor that we have a guaranteed approval that we can give you when we give you the 
contract to build this thing, we know there are no delays.1082 

10.4.4 Public participation 

The Committee received evidence about the potential value of strategic assessment in terms of 
improving public participation in decision-making processes. For example, Mr Gamblin stated that 
strategic assessment can increase the transparency of decision-making: 

Strategic environmental assessment can provide for a very open, transparent and information-
rich assessment of the impacts of a range of projects across a region. Even for significant 
projects within a single organisation — a government department or a corporation — you can 
look at a range of options, describe those options fully and then use a systematic process to 
decide which option is the most appropriate to take … 

One of the real values in doing things that way is that you can describe options transparently 
and bring the community and stakeholders along with you, to help people understand the logic 
behind particular options and keep those options alive for as long as possible. We think that that 
goes to good governance, it goes to transparency and it builds community confidence in the 
assessment process.1083 

Mr Hyett was of the view that strategic assessment enables the public to engage in debate on broad 
policy issues that set the context for a proposal, which in Mr Hyett’s view, often occurs 
inappropriately during project-level environmental impact assessment:  

One of [the] advantages [of strategic assessment] is that it provides a vehicle for some of the 
policy decisions that are being made rather than the EES project itself becoming the vehicle for 
those debates. To give you an example, is a coal project the place to be debating energy policy 
more widely for the state? No, it is not really. You should be focusing on the one project, but 
inevitably you get into debates about the amount of alternative energy versus other sources of 
energy. Similarly with transport projects: you will find that you enter into a debate about the right 
mix of public transport and road transport in a road project, whereas that debate should be held 
in another forum which deals with the policy issue itself.1084 

Furthermore, Mr Jessup argued that strategic assessment has the potential to focus the debate on 
specific proposals and take the ‘heat’ out of community opposition because the community has had 
the opportunity to debate the need for a proposal before a final decision has been made: 

… you have your strategic assessment, you work out that yes, we are going to deepen the 
channels in Port Phillip Bay or we are going to build the desalination plant and the engagement 
then becomes about how we are going to do this thing without ruining the environment, because 
the decision has been made, so that heat [has been] removed. The community may not like it, 
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but at least the community has had a chance to be involved in that process and it knows going 
into the next process that it is not going to change it.1085 

10.5 Challenges associated with strategic assessment 
While many witnesses highlighted the benefits of strategic assessment, some also highlighted a 
number of potential problems and key challenges. For example, Ms Nicola Rivers, Policy and Law 
Reform Director, Environment Defenders Office, highlighted a risk associated with the long-term 
nature of a strategic assessment approval, using an example in Western Australia: 

Fifteen years after the initial [strategic] assessment was carried out, projects that involved 
clearing large amounts of native vegetation and impacting on threatened species habitat were 
going ahead but there was no possibility of doing an environment impact assessment because 
that had been done … 15 years earlier and the project was exempt. There were huge concerns 
there. Even the EPA at that stage had concerns that … an assessment had [already] been done 
on certain areas that probably would not be given the same level of approval now, particularly in 
relation to the clearing of native vegetation and the impacts on threatened species; approval 
had been given and there was no way to bring that back.1086 

Dr Morrison-Saunders stated in his submission that the general level of detail often associated with 
strategic assessment may cause problems in setting adequate approval conditions: 

… it is not yet clear whether sufficiently detailed assessments can or will occur at a strategic 
level that will generate appropriately detailed [approval] conditions.1087 

In its submission, the Environment Defenders Office argued that because strategic assessment is 
usually undertaken early in the decision-making process, it needs to be adaptable to ensure that 
new information on the environmental values of the area subject to the assessment can be 
adequately taken into account, should such information become available at a later date.1088 

A key issue raised by witnesses related to the quality of information and level of analysis on the 
environmental values of the area on which a strategic assessment is based.1089 For example, the 
Environment Defenders Office stated in evidence to the Committee that: 

Environmental decision-making is highly dependant on the quality of information available, and 
this is particularly the case when decisions cover matters of the temporal and spatial scale of 
strategic assessments.1090 
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The problem that we find with strategic impact assessment is that it is often done at a very high 
level — often over a large landscape or in relation to projects that are not fully developed yet — 
so you can only assess at the highest level of environmental impact and in practice it is 
sometimes not done robustly enough …1091 

Similarly, in her submission to the Independent Review of the EPBC Act, Dr Parris outlined concerns 
about the quality of information associated with the strategic assessment of the Melbourne urban 
growth boundary, including in relation to: the existing biodiversity values of the area proposed for 
development; the predicted impacts of the proposed developments on threatened species and 
ecological communities; and the effectiveness of the proposed biodiversity offsets. 1092 Dr Parris 
warned that if strategic assessments are done poorly ‘we might … witness large-scale losses of 
important populations, habitats and landscape connectivity’.1093  

Mr Verstegen argued that a lack of information on environmental values in many places in Western 
Australia and elsewhere is a key barrier to strategic assessment:  

There is also a whole range of barriers to doing strategic environmental assessment properly. 
One of them … is the paucity of data that we have in relation to our environmental systems in 
Western Australia and elsewhere. To do good strategic assessment we need very good 
datasets about what the condition of the environment is and what the environmental values are 
so that we can identify areas of higher conservation value to feed into a strategic assessment, 
whether it is done on a regional basis or on the basis of a particular industry type or group. We 
do not have those sorts of datasets in Western Australia, and it seems to us that it is a classic 
case where the gathering of that data is resource intensive but is very much in the public 
interest.1094 

Mr Jeff Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and 
Community Development advised the Committee that the costs of collecting and analysing 
information required for strategic assessments can be high.1095 Governments are likely to take the 
lead in collecting such information 1096  because strategic assessments usually involve many 
proponents and may cover land that is not owned by a proponent.  

                                            

1091  Ms N Rivers, Policy and Law Reform Director, Environment Defenders Office, Environment and Natural Resources 
Committee public hearing – Melbourne, 3 May 2010, transcript of evidence, p.36 

1092  K Parris, ‘Strategic Assessments and Bioregional Planning, with special reference to the strategic impact 
assessment for the proposed expansion of Melbourne’s urban growth boundary’, Submission on the Interim report 
of the independent review of the Environment Protection and Biodiversity Conservation Act 1999’, August 2009, 
pp.1–14 

1093  K Parris, ‘What are Strategic Impact Assessments? And why are they important? (And what about Melbourne?)’, 
Decision Point, no. 32, p.5 

1094  Mr P Verstegen, Director, Conservation Council of Western Australia, Environment and Natural Resources 
Committee public hearing – Perth, 31 May 2010, transcript of evidence, pp.186–187 

1095  Mr J Gilmore, Executive Director, Planning Policy and Reform, Department of Planning and Community 
Development, Environment and Natural Resources Committee public hearing – Melbourne, 7 June 2010, transcript 
of evidence, p.6 

1096  Dr A Morrison-Saunders, submission no.53, p.10 
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The evidence received by the Committee in a previous inquiry1097 suggests that, while there is 
adequate information about some species and ecosystems in Victoria, some of it at a state scale, 
there are also large gaps and uncertainties in critical data. As Mr Verstegen suggested of Western 
Australia, similarly the Committee believes that high quality information will also have to be collected 
in Victoria to support strategic assessment. 

10.6 Conclusions 
The Committee acknowledges the evidence received from witnesses and in submissions that 
strategic assessment has a range of potential benefits, particularly in relation to increasing the 
efficiency of the environmental assessment process and improving public participation. However, the 
Committee also recognises there are risks associated with strategic assessment and acknowledges 
that it is a relatively new concept that is still evolving in terms of its nature, scope and 
implementation.  

The Victorian Competition and Efficiency Commission’s (VCEC) inquiry into environmental 
regulation recommended that the previous government undertake strategic assessments in regions 
with similar projects and common environmental issues.1098 In its response to the VCEC inquiry, the 
previous government supported the recommendation in principle, stating: 

The government will evaluate the merit (including a comparison of the costs and benefits) of a 
formalised strategic assessment process that might be triggered to assess the environmental 
impacts of broad scale development proposals or the cumulative impacts of multiple projects or 
activities.1099 

The Committee asked DPCD how the previous government would undertake its evaluation and over 
what time frame the evaluation will be conducted. DPCD advised in response that: 

DPCD has commenced work on the evaluation of potential approaches for strategic 
assessment and their merit in the context of project EIA, in part through a consultancy to 
prepare a concept paper in 2009. However, because of the overlap with the current inquiry by 
[this Committee], the approach to complete this evaluation, including the extent of stakeholder 
consultation, will be confirmed following [this Committee’s] report. The review would now be 
completed in 2011.  

In this context, DPCD has begun to evaluate experiences in Victoria and other jurisdictions of 
both (a) strategic assessments and (b) project-based EIA involving strategic issues. In 
particular, the experience gained in 2009 from the strategic assessment of ecological impacts of 
the expansion of Melbourne's urban growth boundary within the legislative framework of the 
Commonwealth's Environment Protection and Biodiversity Conservation Act 1999 provides a 
useful benchmark for assessing information requirements and management responses for a 
strategic approach to ecological impacts… In conjunction with other departments, DPCD has 

                                            

1097 Parliament of Victoria, Environment and Natural Resources Committee, Inquiry into the approvals process for 
renewable energy projects in Victoria, 2010, for example, see Mr G Hull, Group Manager, Biodiversity Services, 
south west Victoria, Department of Sustainability and Environment, Environment and Natural Resources Committee 
public hearing – Port Fairy, 8 September 2009, transcript of evidence, p.220 

1098  Victorian Competition and Efficiency Commission, A sustainable future for Victoria: Getting environmental regulation 
right, final report, July 2009, p.136 

1099  Victorian Government response to Victorian Competition and Efficiency Commission’s final report, A sustainable 
future for Victoria: Getting environmental regulation right, January 2010, p.7 
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also begun to consider the practical cost/benefit of strategic assessments in informing planning 
and decision-making for wind farm developments ...1100 

The Committee supports the VCEC’s recommendation. In evaluating strategic assessment in 
Victoria, the Committee believes that the government should consult with both the Australian and 
Western Australian governments in relation to their experience with strategic assessment. 

The Committee is of the view that strategic assessment would be a particularly useful mechanism in 
Victoria in cases where there is high quality existing information on the environmental values of a 
region or such information can be readily collected, and where: 

• a large number of activities or projects are proposed within a region (eg. a land-use plan 
proposing rezoning for large-scale urban development or a large-scale industrial precinct); 

• a range of feasible alternatives to the proposed project or activity are available;  
• the cumulative impacts of projects or activities within a region may be significant (eg. a series of 

wind farm projects within a region); or 
• there is a significant public interest in a proposed project or activity. 

In its submission, the Victorian Government suggested that while strategic assessment can be 
undertaken in the absence of specific legislation, there may be benefits in formalising strategic 
assessment in Victoria by establishing a legislative head of power that: 

… might be used in special circumstances, for example, to assess the suitability of different 
areas for particular activities, or to assess significant risks and/or the potential for cumulative 
impacts arising from a combination of multiple projects and existing activities.1101 

The Committee asked DPCD for more detail about how it sees strategic assessment being 
formalised in Victoria. DPCD stated that it is not yet in a position to provide a definitive answer to this 
question. However, the department provided some general comments, advising that: 

The merit of establishing a formal strategic assessment process under the Environment Effects 
Act 1978 and/or the Planning and Environment Effects Act 1987 has yet to be evaluated … 
[However] strategic assessments can be conducted in the absence of a statutory head of power 
... Consequently, non-statutory guidelines could provide a minimal formal framework, for 
example: (a) to identify opportunities for strategic assessment, (b) to provide guidance on the 
scope of assessment studies and public processes. While a core legislative provision may be 
found to be desirable, this would need to be enabling rather than prescriptive in view of the 
need for strategic assessments to be responsive to particular circumstances. Further, an 
enabling legislative provision would probably need to be complemented by guidelines…1102  

The Committee believes that strategic assessment should be formalised in Victoria through the 
establishment of stand-alone provisions in environmental impact assessment legislation. To 
safeguard against the risks posed by strategic assessments, the legislative provisions for strategic 
assessment should include the following elements:  

                                            

1100  Department of Planning and Community Development, correspondence received, 22 September, 2010 
1101  Victorian Government submission no.40, p.25 
1102  Department of Planning and Community Development, correspondence received, 22 September, 2010 
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• an objective or ‘legal test’ for strategic assessment – the Committee supports the 
recommendation in the Independent Review of the EPBC Act that strategic assessments should 
be subject to an ‘improve or maintain’ test – this is, proposals approved under the assessment 
should result in the improvement or maintenance of environmental quality.1103 The Committee 
noted that such a legal test has been established for strategic assessments in NSW;1104  

• a list of factors that a decision-maker must consider in deciding whether to approve a policy, 
plan or program assessed by strategic assessment – this should include environmental, social 
and economic matters and the principle of ecologically sustainable development;  

• mandatory opportunities for public participation at key stages of the strategic assessment 
process, including in relation to: public notification of proposed assessment processes and key 
documents; public exhibition of key documents; and time frames for public comment;  

• minimum form and content requirements for strategic assessment reports (ie. a list of matters 
that a report must address at a minimum, such as a description of the proposal or activity, 
impacts on the environment, project alternatives, cumulative impacts, etc); and  

• a process for ensuring that new information on the environmental values of the area subject to 
strategic assessment can be incorporated into future decision-making processes, in cases 
where such information becomes available after an approval is given. 

Due to the often complex nature of strategic assessments and the large area over which it is 
undertaken, the Committee believes that statutory time frames for public comment should be greater 
than for environmental impact assessment. The Committee supports the recommendation in the 
Independent Review of the EPBC Act that statutory time frames for the public to comment on a draft 
strategic assessment report comprise a minimum of 60 business days. 

To address concerns about the quality of information on which strategic assessment is based, the 
government should establish guidelines that clearly set out the minimum quality of information and 
level of analysis required to undertake strategic assessment. For example, in relation to biodiversity 
issues, guidance should be provided in relation to matters such as: 

• the minimum information required in relation to vegetation types, vegetation condition, 
threatened species and their locations, habitats and population sizes;  

• the minimum requirements in relation to surveys, the use of habitat modelling to predict species’ 
distributions, and the production of vegetation and species maps;  

• the circumstances under which modelling tools1105 should be used to predict impacts; 
• principles and/or rules that set out the appropriate use of mitigation measures, such as the 

translocation of species and the use of biodiversity offsets; and  
• how uncertainties in relation to existing information on biodiversity values, the prediction of 

impacts, or the effectiveness of mitigation measures should be addressed. 
                                            

1103  Department of the Environment, Water, Heritage and the Arts, The Australian Environment Act, Report of the 
independent review of the Environment Protection and Biodiversity Conservation Act 1999, final report, October 
2009, October 2009 p.90 

1104  As noted above, under the Threatened Species Conservation Act 1995, the NSW Minister for Climate Change and 
the Environment is able to certify an environmental planning instrument, such as a land-use plan prepared by a 
local council, if satisfied that the instrument will lead to an overall improvement or maintenance in biodiversity 
values, including threatened species and ecological communities (referred to as the ‘improve or maintain test’) 

1105  Such as population viability analysis 
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Accordingly, the Committee recommends that: 

RECOMMENDATION 10.1 

(a) Stand-alone strategic environmental assessment provisions in environmental impact 
assessment legislation be established and include the following elements:  
(i) an objective or ‘legal test’ for strategic assessment;  
(ii) factors that a decision-maker must consider in deciding whether to approve a policy, 

plan or program assessed by strategic assessment; 
(iii) opportunities be made for public participation at key stages of the strategic 

assessment process, with statutory time frames for the public to comment on a draft 
strategic assessment report being a minimum of 60 business days; 

(iv) minimum form and content requirements for strategic assessment reports; and  
(v) a process for ensuring that new information on the environmental values of the area 

subject to strategic assessment can be incorporated into future decision-making 
processes.  

(b) The government establish guidelines that clearly set out the quality of information and 
level of analysis required to undertake strategic assessment. 

 

 

Adopted by the Environment and Natural Resources Committee – 29 August 2011 
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Appendix 1: List of submissions 
1 John Peter Laverack 
2 Gippsland Ports 
3 John Kowarsky 
4 The Bendigo and District Environment Council 
5 Municipal Association of Victoria 
6 Warrnambool Environmental Action Group  
7 Jonathan Crockett 
8 Merri Wetlands Protection Group 
9 Neil Rankine 
10 Watershed Victoria 
11 Mordialloc Beaumaris Conservation League 
12 Glen Eira Environment Group  
13 Patricia Hunt 
14 Lawyers for Forests 
15 Port Phillip Conservation Council 
16 AGL Energy 
17 GHD 
18 Dr David Provis, C/- Cardno Lawson Treloar 
19 Coffey Environments 
20 Associate Professor Ian Thomas, Discipline Head of Environment and Planning, RMIT 
21 Swan Bay Environment Association  
22 Moira Shire Council 
23 Land Owners Rights Association  
24 Macedon Ranges Residents Association 
25 Peter and Gail Sands 
26 Friends of the Koalas  
27 Environment Defenders Office (Victoria) 
28 Minerals Council of Australia – Victorian Division 
29 Australian Marine Ecology 
30 Kimberley Neave 
31 Blue Wedges  
32 Energy Supply Association of Australia 
33 Annabel Richards 
34 Commissioner for Environmental Sustainability 
35 Colac Otway Shire 
36 Australian Conservation Foundation 
37 Brad Jessup, Australian Centre for Environmental Law, College of Law, Australian 

National University 
38 Birds Australia 
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39 Environment Victoria 
40 Victorian Government 
41 Victorian Employers’ Chamber of Commerce and Industry (VECCI) 
42 Environment Institute of Australia and New Zealand (EIANZ) 
43 Save Bastion Point Campaign 
44 Construction Material Processors Association (CMPA) 
45 Andrea Bolch 
46 Cement, Concrete and Aggregates Australia (CCAA) 
47 Transpacific Industries Group Ltd  
48 Friends of Wonthaggi Heathland & Coastal Reserve 
49 Hume City Council 
50 Western Coastal Board 
51 Port Campbell Community Group 
52 Melbourne Water 
53 Dr Angus Morrison-Saunders, Senior Lecturer, Environmental Assessment, Murdoch 

University WA 
54 Professor Lee Godden and Associate Professor Jacqueline Peel, Faculty of Law, 

University of Melbourne 
55 Victorian Planning and Environmental Law Association 
56 Mornington Peninsula Shire 
57 Associate Professor Sharon Mascher, Centre for Mining, Energy and Resources Law 

and Associate Professor Alex Gardner, Faculty of Law, University of Western Australia 
58 Aventus Consulting 
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Appendix 2: List of public hearings 

3 May 2010 – Melbourne  

Department of Planning and Community Development 
Mr J Gilmore, Executive Director, Planning Policy and Reform 
Mr T Blake, Chief Environment Assessment Officer 

Environment Institute of Australia and New Zealand 
Ms E Hurst, Victorian President 

AECOM  
Mr D Hyett, Technical Director of Environmental Management and Planning 

Coffey Environments  
Mr B Napier, Principal 

Environment Defenders Office Victoria 
Ms N Rivers, Policy and Law Reform Director 
Ms E McKinnon, Solicitor 

Retired Consulting Engineer and former Environmental Auditor 
Mr J Crockett 

Port Phillip Conservation Council 
Mr L Warfe, President 

17 May 2010 – Melbourne  

Environment Protection Authority Victoria 
Mr S McConnell, Director, Future Focus 

Murdoch University WA 
Dr A Morrison-Saunders, Senior Lecturer in Environmental Assessment 

Australian Marine Ecology 
Dr M Edmunds, Director 

Hume City Council  
Cr G Porter, Mayor 
Mr N Walker, Manager Sustainable Environment 
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Blue Wedges Inc 
Ms J Warfe, President 

Cardno Lawson Treloar 
Dr D Provis, Senior Principal 

24 May 2010 – Melbourne  

VicRoads  
Mr P White, Director, Network Planning and Policy 
Mr C Mottram, Manager, Planning Investigations 

University of Melbourne 
Professor L Godden, Melbourne Law School 

Cement Concrete and Aggregates Australia  
Mr B Nicholson, Chairman, Victorian State Committee 
Mr B Hauser, State Director, Victoria, Tasmania, South Australia 
Mr R Buckley, Industry Relations Manager 

Australian Conservation Foundation 
Mr J Chenoweth, General Counsel 
Mr S O’Connor, Economic Adviser 

Watershed Victoria  
Mr S Cannon, President 

Port of Melbourne Corporation  
Mr S Bradford, Chief Executive Officer 
Mr N Easy, Executive General Manager, Channel Deepening Project 

Australian National University 
Mr B Jessup, Member 
Australian Centre of Environmental Law – College of Law, Australian National University 

31 May 2010 – Perth, WA  

Office of the Environmental Protection Authority, Western Australia  
Ms M Andrews, Acting General Manager 
Mr C Murray, Director, Assessment and Compliance Services 
Mr W Tacey, Assistant Director, Assessment and Compliance Services 
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Office of the Appeals Convenor  
Mr A Sutton, Appeals Convenor 

AECOM (USA)  
Dr W Gorham, Industry Director – Oil and Gas 

Curtin University  
Associate Professor G Middle, Head, Department of Urban and Regional Planning 

Environmental Consultants Association Western Australia 
Mr I Leprovost, President 

Conservation Council of Western Australia 
Mr P Verstegen, Director 
Dr N Dunlop, Citizen Science Project Coordinator 

1 June 2010 – Perth, WA 

University of Western Australia 
Associate Professor S Mascher, Centre for Mining, Energy and Resources Law 
Associate Professor A Gardner, Faculty of Law 

Water Corporation of Western Australia 
Ms S Brown, Manager Environment Branch 

BHP Billiton (Iron Ore)  
Mr G Price, Manager, Environment 

Association of Mining and Exploration Companies Inc 
Mr D Koontz, Chairman, Environment and Water Policy Committee 

WWF – Australia  
Mr P Gamblin, Program Leader – West 

Department of Environment and Conservation, Western Australia  
Mr A Sands, Acting Deputy Director, General Environment 
Mr P Skitmore, Manager, Licensing 

2 June 2010 – Melbourne  

Environment Canterbury, New Zealand 
Dr B Jenkins, Chief Executive Officer 
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7 June 2010 – Melbourne  

Australian National University,  
Mr A Macintosh, Associate Director (via teleconference) 
Centre for Climate Law and Policy 

Department of Planning and Community Development 
Mr J Gilmore, Executive Director, Planning Policy and Reform 
Mr T Blake, Chief Environment Assessment Officer 

Melbourne Water  
Mr R Clifford, Regional Delivery Manager – Waterways 

Minerals Council of Australia – Victorian Division 
Mr C Fraser, Executive Director 
Ms M Davison, Assistant Director 

Environment Protection Authority, Northern Territory  
Professor D Craig, Board Member (via teleconference) 
Mr R Horton, Policy and Project Officer (in person) 

AGL Energy 
Mr A Cruikshank, Head of Energy Regulation 
Mr N Bean, Head of Generation Development 

Victorian Planning and Environmental Law Association  
Mr C Wren, Director and Senior Counsel 
Ms J Forsyth, Barrister and Representative  

21 June 2010 – Melbourne  

Aboriginal Affairs Victoria  
Mr I Hamm, Executive Director 
Mr J Moon, Senior Heritage Policy Officer 
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Appendix 3: IAP2 Public participation spectrum 

 


