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About the Environment Defenders Office (Victoria) Ltd 

The Environment Defenders Office (Victoria) Ltd (EDO) is a Community Legal Centre 

specialising in public interest environmental law. Our mission is to support, empower and 

advocate for individuals and groups in Victoria who want to use the law and legal system to 

protect the environment. We are dedicated to a community that values and protects a healthy 

environment and support this vision through the provision of information, advocacy and 

advice. In addition to Victorian-based activities, the EDO is a member of a national network of 

EDOs working to protect Australia’s environment through environmental law. 
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Elizabeth McKinnon, Acting Law Reform and Policy Director, Environment Defenders Office (Victoria) Ltd 

T: 03 8341 3100 

E: elizabeth.mckinnon@edo.org.au  

 

Submitted to: the Victorian Environment Assessment Council  

By email: marine.investigation@veac.vic.gov.au 
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1. Introduction 

The EDO welcomes the opportunity to respond to the Victorian Environment Assessment Council’s 

(VEAC) investigation into the outcomes of the establishment of Victoria’s existing marine protected 

areas (Marine Investigation). 

At this stage, the EDO wishes primarily to flag its interest in this matter and highlight some issues 

for consideration in the discussion paper. It intends to make a more detailed submission at the 

next stage of the investigation. 

It should be noted at the outset that EDO is critical of the narrow scope of the terms of reference: 

the fact that 88.3% of Victorian waters fall out of the scope of VEAC's remit is of great concern. It 

is simply not possible to deal meaningfully with the ‘threats or challenges’ to the Victorian marine 

environment, or to achieve ‘ecosystem-based management approaches’, where only 11.7% of 

Victoria’s marine environment is under consideration. 

Further, EDO strongly supports the findings of the Auditor General in its report Environmental 

Management of Marine Protected Areas (Auditor-General’s report).1 However, it does not 

consider it possible to implement many of the recommendations within the scope of the current 

inquiry. 

With this caveat as to the limitations of the terms of reference in mind, we have addressed the 

following: 

 ‘(b) any ongoing threats or challenges to the effective management of existing marine 

protected areas [MPAs], particularly in relation to the biodiversity and ecological 

outcomes’. 

To do so we will draw on various approaches being considered by VEAC, including best practice in 

ecosystem-based management approaches.  

2. Executive summary 

EDO considers that some of the ongoing threats or challenges to the effective management of 

MPAs are: 

 poor legal protection of MPAs, in particular marine parks, marine reserves and marine and 

coastal parks; 

 

 where effective legal protections exist, the failure to properly implement them; 

 

 the existence of a Ministerial discretion under the National Parks Act 1975 which allows 

mining exploration within the boundaries of MPAs; and 

 

 the lack of integration in the management and protection of MPAs and their surrounding 

marine environment. 

These issues should be included in VEAC’s discussion paper on marine protected areas. 

3. Threats and challenges 

There are a number of threats and challenges to the effective management of existing MPAs, which 

impact on biodiversity and ecological outcomes. In the legal context, the EDO is particularly 

concerned about poor legal security of MPAs, and the absence of an integrated approach to 

management of these areas and indeed the areas that lie beyond them. These issues are discussed 

below. 

                                                
1 Victorian Auditor-General’s Report, Environmental Management of Marine Protected Areas, March 2011. 
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3.1 Legal security of marine protected areas 

The National Parks Act 1975 (Vic) makes provision for the legal protection of marine national parks 

and marine sanctuaries, which constitute 5.3% or state waters.2 This system provides relatively 

high levels of protection to the areas, including by excluding commercial and recreational fishing 

and forbidding extractive and damaging uses. Other requirements include: 

 preserving and protecting the natural environment and indigenous flora and fauna; 

 preventing the introduction of exotic flora and fauna; and 

 eradicating or controlling exotic flora and fauna.3 

The remaining 6.4% of state waters forming part of the MPAs, however, do not enjoy the same 

levels of protection. Marine parks, marine reserves and marine and coastal parks allow a range of 

uses, including recreational fishing and some types of commercial fishing.4 Further, the 

requirements for their management and protection are less well defined by legislation,5 leaving 

them vulnerable to poor protection in practice. 

VEAC should consider improved legal protections for MPAs, in particular marine parks, marine 

reserves and marine and coastal parks. 

3.2 Failure to implement legal protections 

Under the National Parks Act 1975, the Secretary must prepare a plan of management in relation 

to marine national parks and marine sanctuaries.6 Yet, according to the findings of the Auditor-

General’s report, management plans were inadequate and poorly implemented. In particular, it 

pointed to poor documentation by Parks Victoria of its marine environmental management 

programs and a lack of dedicated staff and expertise to effectively carry out its obligations 

under the plans.7 

As EDO has expressed elsewhere,8 the failure to implement environmental laws can be just as 

detrimental to the environment as no law at all. The EDO supports recommendations made by 

the Auditor-General to improve the implementation of management plans for MPAs, as well as 

other legal requirements that may exist. 

3.3 Ministerial discretion 

A Ministerial discretion exists under section 40 of the National Parks Act 19759 to conduct 

petroleum and other exploration10 in MPAs, subject to whatever terms or conditions the Minister 

thinks fit to impose. Even though new mining leases are banned, this discretion provides a loophole 

for petroleum exploration, and has potentially devastating implications for MPAs.  

                                                
2 National Parks Act 1975 (Vic), s 17D. 

3 National Parks Act 1975 (Vic), s 17D(3). 

4 Victorian Auditor-General’s Report, above n 1, 2. 

5 Park managers are responsible under specified provisions of the National Parks Act 1975, the Crown Land 
(Reserves) Act 1978 or the Wildlife Act 1975 for managing, improving, maintaining and controlling these MPAs. 

6 National Parks Act 1975 (Vic), s 40(3)(c). 

7 Victorian Auditor-General’s Report, above n 1, Chapter 2. 

8 EDO has produced a series of monitoring reports critiquing the poor implementation and monitoring of 
Victoria’s environmental laws: Where’s the Guarantee? Implementation and enforcement of the Flora and Fauna 
Guarantee Act1988 and Wildlife Act 1975; Walking the Talk? Implementation and enforcement of the 
Environment Protection Act 1970; Rigour or Rubber Stamp? Implementation and enforcement of the 
Environment Effects Act 1987. See http://www.edovic.org.au/law-reform/submissions-and-reports.  

9 National Parks Act 1975 (Vic), s 40(2). 

10 In accordance with the Geothermal Energy Resources Act 2005, the Greenhouse Gas Geological 
Sequestration Act 2008 and the Petroleum Act 1998. 

http://www.edovic.org.au/law-reform/submissions-and-reports
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Section 40 was last used to undertake petroleum exploration in 2010, when the then Environment 

Minister Gavin Jennings consented to petroleum exploration (specifically, seismic surveys) within 

the Bay of Islands Coastal Park. As was pointed out by the Victorian National Parks Association 

(VNPA), seismic testing raises ‘considerable environmental concerns in relation to the impacts on 

marine species ... as well as the potential to damage the park’s ecological and geological values’.11 

Based on these concerns, VEAC should raise in its discussion paper the possibility of amending the 

National Parks Act 1975 to prohibit mining exploration within the boundaries of MPAs.  

3.4 The need for an integrated approach 

The EDO strongly supports a more integrated approach to marine planning and management in 

Victoria, and considers this the best method for dealing with threats and challenges to Victoria’s 

marine environment.  

The need for this was endorsed in the Auditor-General’s report, which found that agencies 

responsible for the management of MPAs had failed to develop ‘an overarching policy to guide the 

management of the marine environment – one that encompasses all marine areas, integrates well 

across catchments and coastal areas and enables consistent planning across marine waters’.12 The 

report went on to say that, while ‘policies exist for specific aspects of the marine environment’, 

they only partially inform management of the marine environment. Around 80 per cent of 

the state’s marine waters have no detailed planning policy or management strategy in 

place, limiting the effectiveness of planning for protecting marine biodiversity.13 

These findings suggest a concerning absence of integration – of policies, and between stakeholders 

–  highlighting the very clear need for a more strategic approach to the management of the marine 

environment.  

The need for integration in management and protection of marine environments is not a new idea: 

DSE’s Securing our Natural Future: A white paper for land and biodiversity at a time of climate 

change,14 DSE’s Victorian Coastal Strategy 200815 and Parks Victoria’s plan, Victoria’s System of 

Marine National Parks and Marine Sanctuaries: Management Strategy 2003–2010,16 all point to the 

integrated approach as the answer to effective management of MPAs in Victoria.17  

Similarly in the Commonwealth context, the Federal government has recently announced that it 

would establish a network of marine reserves in Australia’s oceans as part of its marine bioregional 

planning process, with the objective of improving the integration of the management of our 

oceans.18 The National Environmental Law Association (NELA) and the Australian Conservation 

Foundation (ACF) support an even more strategic approach to oceans management in 

Commonwealth waters, arguing that in spite of these proposed changes, ‘Australian governments 

currently manage marine areas in a fragmented way’.19 

                                                
11 Victoria National Parks Association Issues Paper, ‘Seismic testing in the Bay of Islands Coastal Park’, 24 June 
2010, 1. 

12 Victorian Auditor-General’s Report, above n 1, 18. 

13 Victorian Auditor-General’s Report, above n 1, 18. 

14 Department of Sustainability and Environment, 2009. 

15 Victorian Coastal Council, 2008. 

16 Parks Victoria, 2003. 

17 See also the Australia State of Environment Report 2011(chapter 6). 

18 See http://www.environment.gov.au/coasts/mbp/index.html. 

19 See http://www.nela.org.au/2012/nela-calls-for-better-marine-planning/. NB NELA and ACF have 
commissioned a discussion paper: ‘Managing Australia’s Ocean Resources: The next step’, due to be released 
shortly, which details its position in some detail. 

http://www.environment.gov.au/coasts/mbp/index.html
http://www.nela.org.au/2012/nela-calls-for-better-marine-planning/
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A useful guide for the development of a coordinated and integrated approach to marine planning in 

Victoria is the ‘ecosystems-based management’ (EBM) approach. This concept has been explored 

at length – notably by the UN Environment Programme (UNEP) in its recent report Taking Steps 

Toward Marine and Coastal Ecosystem-Based Management: An Introductory Guide (UNEP 

Guide).20 According to the UNEP Guide, adopting EBM involves two changes to traditional 

environmental management practice:  

1. the management of human activity in a way that takes into account the context of how 

that activity interacts with marine and coastal systems; and  

 

2. the management of multiple activities, so that they are integrated for a common 

outcome.21 

Although the term ‘ecosystem-based management’ has been defined in numerous ways, the core 

elements of it include: 

 recognising connections among marine, coastal, and terrestrial systems, as well as 

between ecosystems and human societies; 

 

 using an ecosystem services perspective, where ecosystems are valued not only for the 

basic goods they generate (such as food or raw materials) but also for the important 

services they provide (such as clean water and protection from extreme weather; 

 

 addressing the cumulative impacts of various activities affecting an ecosystem; 

 

 managing for and balancing multiple and sometimes conflicting objectives that are related 

to different benefits and ecosystem services; and 

 

 embracing change, learning from experience, and adapting policies throughout the 

management process.22 

In other words, EBM goes beyond examining single species or issues, and instead recognises 

systems – ecological, jurisdictional and economic – as interdependent.23  

The principles of EBM are increasingly finding their way into planning language and policy, 

particularly in the terrestrial context. ‘Strategic environmental assessment’ (SEA),24 is one 

example of this: in essence, rather than taking a case-by-case approach to project assessments, as 

is the practice with more traditional environmental impact assessments, SEA considers the 

environment as part of a system, incorporating direct, indirect and cumulative impacts, as well as 

short- and long-term impacts; identifies multiple actors and priorities; and deals with the interface 

between the environment and social and economic factors.25 It is appropriate to adopt a similar 

approach in the marine context.  

Ultimately, the EDO supports an integrated approach to marine protection and management in 

Victoria, which includes:  

                                                
20 United Nations Environment Programme, Taking Steps Toward Marine and Coastal Ecosystem-Based 
Management: An Introductory Guide, 2011.  

21 UNEP Report, above n 20, 10. 

22 UNEP Report, above n 20, 11. 

23 UNEP Report, above n 20, 10-12. 

24 Or ‘strategic assessment’ in the Australian federal context: 
http://www.environment.gov.au/epbc/assessments/strategic.html. 
25 See eg Pinter et al, Strategic Environmental Assessment: A Concept in Progress, 2004. See also 
http://www.environment.gov.au/epbc/assessments/strategic.html. 

http://www.environment.gov.au/epbc/assessments/strategic.html
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 both vertical (connecting Commonwealth and State priorities) and horizontal (across 

industry sectors and across the land-catchment-marine continuum) integration; 

 

 the use of an ecosystems-based management approach, reflecting the large body of work 

already done in this area, nationally and internationally; 

 

 a planning framework, akin to land use planning zones; and 

 

 more effective and strategic governance models. 

4. Conclusion 

From the legal perspective, there are a number of threats and challenges to the effective 

management of MPAs, which warrant consideration by VEAC in its discussion paper, including poor 

legal protection of MPAs, failure to properly implement them legal and policy requirements; 

Ministerial discretions that undermine the integrity of MPAs, and, most importantly, a lack of 

integration in the management and protection of MPAs and their surrounding marine environment. 

EDO looks forward to making a more detailed submission on these and other issues at the next 

stage of this consultation process. 

 

 


