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Executive Summary

Victoria’s wetlands are some of the most ecologically rich and productive ecosystems in the state. They are home
to a large number of plant and animal species, and provide valuable ecosystem services like flood prevention,
bushfire prevention, water purification and carbon storage.
At least two thirds of Victoria’s wetlands have been lost since settlement, amounting to around 4,000 natural
wetlands and 191,000 hectares. Remaining wetlands are threatened by a lack of water, physical change for
development, pollution, and poor land management.
Unfortunately, the framework for protecting wetlands in Victoria is stuck in the past. It consists of an incomplete
patchwork of laws and policies, each applying partially to wetlands in different circumstances, but none of them
providing comprehensive or effective protection. Victoria is the only state in Australia without an overarching
wetlands strategy.
The status quo is failing wetlands. Victoria needs a new legal and policy framework that recognises the true
value of wetlands, and provides a coherent and organised approach to protecting and sustaining the valuable
ecosystem services, and invaluable threatened species habitat, that they provide.
It should contain some combination of the following measures:


An overarching strategy: a state-wide strategy is required, to give coherence to the collection of
applicable measures, and set policy goals, targets, responsibilities and reporting regimes.



Put water into wetlands: through a combination of amendments to the Water Act, removal of barriers to
watering wetlands on private land, and a constructive Victorian role in implementing the Murray-Darling
Basin Plan.



Prevent our most high value wetlands being destroyed: by strengthening, or just implementing, any
combination of the many existing regulatory tools at the government’s disposal.



Support people to look after wetlands: by exploring ways to scale-up and expand voluntary incentive
mechanisms for landowners to care for wetlands, and giving regulators the resources to do the same.

We hope that the analysis in this report provides a foundation for an improvement along those lines.

(5)

2

Recommendations

Develop an overarching strategy


Develop an overarching strategy wetlands (as a stand-alone strategy, or as part of a broader strategy for
waterways or biodiversity) setting policy goals, targets, and reporting regimes.



Require DSE to prepare the Strategy, and review it every 5 years. These obligations should be in
legislation.

Management and watering of wetlands


Amend the Water Act 1989 (Vic) to ensure that all wetlands on private land come within the definition of
‘waterway’ and can be regulated under the Act.



Equip Catchment Management Authorities (CMAs) to use their powers under the Water Act to manage all
wetlands, whether on public or private land.



Play a constructive role in the development of the Murray-Darling Basin Plan, and its implementation
through the Victorian Water Act, to ensure that wetlands have enough environmental water.



Ensure that DSE, CMAs and EPA have the resources they need to properly exercise their wetlands
research and protection functions.

Legal protection for high value wetlands


Commit to using the already-existing but never-used powers under the Flora and Fauna Guarantee Act
1988 (Vic) to declare wetlands that are essential to the survival of listed threatened species and
communities ‘critical habitat’. Where necessary use the power under the Act to protect critical habitat
subject to imminent threat from development using the Interim Conservation Order power available under
the Act.



Use the existing powers under the Catchment and Land Protection Act 1994 (Vic) to require landowners to
take action consistent with their duty of care to the land, parts of which may relate to wetlands protection.



Require Catchment Management Authorities to identify high value wetlands and provide Planning
Authorities under the Planning and Environment Act to ensure that planning schemes work to protect
these wetlands.



Amend planning schemes (through a ‘wetlands overlay’ or changes to the Environmental Significance
Overlay) regulate vegetation removal and other works that impact on the wetlands..

Support landholders to look after wetlands


Use new and existing market-based instruments to ensure that the value of wetlands’ ecosystem services
is reflected financially, and people are properly funded to look after wetlands.
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Provide training, education and outreach programs to ensure that private landowners are properly
informed about these incentive schemes, and about wetland management more generally.
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Introduction

At least two thirds of Victoria’s wetlands have been dried out or degraded since settlement.1 The impacts have
been particularly grave for wetlands on private land, where 98% of wetlands loss has occurred.2
Until relatively recently wetlands were seen as unhealthy wastelands and their destruction and conversion was
actively encouraged.3 Only in the last few decades have wetlands been recognised as incredibly biodiverse
ecosystems that provide many important ecosystem services, including a role in mitigating floods, bushfires, and
climate change. In Australia and around the world, they are now recognised as amongst our most valuable
ecosystems.
Yet in terms of the legal protection they receive, Victorian wetlands are still stuck in the past. Falling between a
patchwork of partially applicable state and federal measures, wetlands are the forgotten piece of Victoria’s
environmental puzzle, covered by a plethora of rules and regulators but not effectively protected by any of them.
In comparison to other Australian states, Victoria’s approach to wetlands protection falls behind. Victoria remains
the only state that does not have a wetlands policy; our wetlands are still stuck in a policy blind spot.
This report aims to provide a solid analytical foundation to inform what we hope will be an improvement in the
regime. It provides an overview of the protection that is now available to wetlands in Victoria, examines the
weaknesses and gaps in those frameworks and schemes, and recommends options for reform.
The report covers wetlands on both public and private land, cognisant of the differences in the health and
management of the two. Wetlands on public land typically attract more protection than wetlands on private land,
through reserves and listing as Ramsar wetlands, yet 80% of Victoria’s wetlands are on private land.4
The report builds on our experience and expertise as public interest environmental lawyers over more than two
decades, acting for citizens who want to protect the environment. It is also based on extensive primary and
secondary research, including consultation with environment groups, Melbourne Water, and all ten Victorian
Catchment Management Authorities (CMAs). Thank you to all those who gave their time to participate.
We hope that the report will provide the foundation for an ongoing dialogue about how the relevant laws and
policies can be improved. To that end, we are very happy to discuss the contents of this report further.

1

Department of Sustainability and Environment, Sustainable Action Statement, (2006)
http://www.dse.vic.gov.au/conservation-and-environment/sustainability/sustainability-action-statement; Department of
Sustainability and Environment, Biodiversity is Everybody's Business: Victoria‘s Biodiversity Strategy 2010–2015: Consultation
Draft.
2
Victorian Department of Conservation and Environment, An Assessment of Victoria‘s Wetlands (1992), abstract.
3
Department of Conservation, Forests & Lands Victoria, Water Victoria, and Ministry for Planning and Environment, Wetlands
Conservation Program for Victoria (1988), 13; Victorian Department of Conservation and Environment, An Assessment of
Victoria‘s Wetlands (1992).
4
Although 75% of Victorian wetland area is on public land, 80% of the actual numbers of wetlands in Victoria are in private
land. Environment Australia, Directory of Important Wetlands in Australia (3rd ed, 2001), Chapter 11: Victoria, 92,
http://www.environment.gov.au/water/publications/environmental/wetlands/directory.html. See also Corangamite Catchment
Management Authority, Corangamite Regional Wetlands Strategy (2006), 18.
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Understanding wetlands

4.1 Defining wetlands
Wetlands are complex ecosystems and are therefore difficult to define. Neither fully aquatic nor terrestrial, they
occupy transitional zones between the two and share characteristics of both.5 The term ‘wetland’ is not defined in
Victorian legislation, nor is there any overarching policy definition in Victoria.6
State Government policies and publications often refer to the Ramsar definition:7
…wetlands are areas of marsh, fen, peatland or water, whether natural or artificial, permanent or temporary, with
water that is static or flowing, fresh, brackish or salt, including areas of marine water the depth of which at low tide
does not exceed six metres.

The Commonwealth Wetlands Policy developed by the Commonwealth Government in 1997 states that:
‘Wetland’ is the more general and more modern name for what we call swamps, billabongs, lakes, saltmarshes,
mudflats and mangroves. Wetlands are simply areas that have acquired special characteristics from being wet on a
semi-regular basis. The term also applies to depressions in the landscape of our more arid regions that only
occasionally hold water but which, when they do, teem with life and become environmental focal points.

Photo: Yea Wetlands, Kevin Whelan

5

Mike C Acreman, and J Owen Mountford, ‘Wetland Management’, in Ferrier, Robert, and Jenkins, Alan (eds), Handbook of
Catchment Management (2009), 19.
6
R L Pressey and P Adam, ‘Classification and Inventory of the World’s Wetlands’ (1995) 118(1/2) Vegetation 81.
7
See, eg, Department of Sustainability and Environment, Index of Wetland Condition (2005) (‘IWC’), 1-2, referring to the
definition in art 1(1) of the Convention on Wetlands of International Significance Especially as Waterfowl Habitat, opened for
signature 2 February 1971, 996 U.N.T.S. 245 (entered into force 21 December 1975) (‘Ramsar Convention’).
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4.2 Why wetlands matter
Victoria’s wetlands are some of the most ecologically rich and productive ecosystems in the state (and, indeed,
the world). They are home to a disproportionately high number of plant and animal species compared to other
types of habitat, including many species that are internationally recognised and protected. 8

Photo: Beth Brisbane, Doctors Swamp, Murchison Victoria

Wetlands are also highly productive, delivering valuable ecosystem services that are important to humans. Some
of the valuable ecosystem services that wetlands provide include: 9


flood prevention — by slowly accumulating and releasing water, wetlands act as natural water
regulators, and can prevent or reduce flooding (and conversely, droughts);



bushfire prevention — wetlands can act as a natural firebreak, protecting land from bushfires;



pest management — many of the species of birds that depend on wetlands for their habitat play an
important role in controlling pest numbers by eating insects;



water purification – wetlands trap excess nutrients and pollutants, which improves the quality of the
water supply, especially if the wetland is connected to groundwater or surface water sources; and

8

See, eg, Environment Australia, Directory of Important Wetlands in Australia (3rd ed, 2001), specifically in relation to Victoria
Chapter 11: Victoria, 92 which notes that ‘One hundred and sixty four species of vertebrates and 841 species of vascular
plants have been recorded in Victoria’s wetlands’.
9
Brink P., Badura T., Farmer A., and Russi D. The Economics of Ecosystem and Biodiversity for Water and Wetlands. A Briefing
Note (2012).
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carbon sinks - certain wetlands, especially peatlands and stagnant freshwater ecosystems, can store
large amounts of greenhouse gases, thereby mitigating climate change. 10

The economic value of these ecosystem services is considerable. Retaining wetlands as natural providers of
these services is a far cheaper option that providing these services through man-made infrastructure. For
example, one Australian study found that the value of the ecosystem services provided by wetlands on the
Upper South East of South Australia between Bool Lagoon and the Coorong was over $8.5 million, outweighing
the associated costs in management and changes to agricultural activities.11

4.3 The state of our wetlands
159 of Australia’s 900 listed nationally important wetlands are found in Victoria.12 The last full inventory of the
extent of Victoria’s wetlands was published in 199213. It found that almost 4,000 natural wetlands, covering
191,000 hectares, have been lost in Victoria.14 Figures representing loss are likely to be higher today. As noted
above, at least two thirds of wetlands in Victoria have been either lost or degraded since settlement.15
Figure 1: Distribution of wetlands and catchment management regions in Victoria

Source: DSE, Index of Wetland Condition: Conceptual framework and selection of measures (2005)
10

Matthew Finlayson, ‘The status of wetlands and predicted effects of global climate change: the situation in Australia’ (paper
presented at the 8th Intecol International Wetlands Conference, Cuiabá).
11
Jeff Bennett, Stuart Whitten, The Private and Social Values of Wetlands: An Overview, (2001).
12
Environment Australia, A Directory of Important Wetlands in Australia (3rd ed, 2001), ch 11.
http://www.environment.gov.au/water/publications/environmental/wetlands/directory.html
13
Department of Conservation and Environment and Office of the Environment, An Assessment of Victoria‘s wetlands,
Department of Conservation and Environment, 1992.
14
Department of Sustainability and Environment, Index of Wetland Condition: Review of wetland assessment methods (2007),
1, citing Department of Conservation and Environment, An Assessment of Victoria‘s Wetlands (1992).
15
See footnote 1, above.
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Whilst overall loss may be estimated, there is little knowledge of wetland condition.16 In Victoria, a method for
assessing wetland extent, distribution and condition, the Index of Wetland Condition (IWC), was developed in
2005. Using the IWC method, the Department of Sustainability and Environment (DSE) conducted an
assessment of the condition of approximately 600 wetlands of national and international significance in spring
and summer 2009, and a further assessment, this time of approximately 300 wetlands, in 2010. This study
concluded (among other things) that 44% of high value wetlands are in moderate to very poor condition.17
Table A: Wetland mapping, assessment and monitoring initiatives used in Victoria
Program

Purpose

Coverage

Key findings for Victoria

Directory of

Lists nationally important

Includes information on

159 of Australia’s 900 listed

Important

wetlands

Australia’s wetlands e.g.

nationally important

Wetlands in

definitions, variety,

wetlands are found in

Australia

wetlands flora and fauna

Victoria

(DIWA)

and other ecosystem

(Commonwealth)

services and benefits

18

Australian

Provides online access to

Includes key facts and

159 Victorian wetlands listed

Wetlands

data on wetlands listed

figures, character

in the database

Database

under both the Ramsar

description, listing details.

(Commonwealth)

Convention and DIWA.

Inventory of

Wetland classification and

Identification of wetlands

4,000 natural wetlands

Victorian

mapping project in

across Victoria including

covering 191,000 hectares

Victoria from 1980 to

assessment and

have been lost in Victoria

1994

classification.

Index of Wetland

Methodology for

Measures aspects of soils,

Condition

assessing wetland extent,

water, plants and the

(Victoria)

distribution and condition

wetland catchment for

in Victoria

naturally-occurring

19

wetlands 1992

20

21

Results not yet released

wetlands without a marine
hydrological influence.

16

As noted in the most recent Catchment Condition Report, ‘Currently it is difficult to find good information and indicators on
condition and trends over time for lakes and wetlands, particularly at a statewide scale. Condition and trend assessment of lakes
and wetlands at the statewide level cannot be undertaken for this report. This assessment reveals a substantial gap in condition
reporting for wetlands and lakes’: Victorian Catchment Management Council, Catchment Condition Report 2007, (October 2007)
37, http://www.vcmc.vic.gov.au/PDF/CCR_2007.pdf, 37.
17
Department of Sustainability and Environment, Index of Wetland Condition 2009/2010
www.dse.vic.gov.au/__data/assets/pdf_file/0019/143245/Statewide-assessment-condition-of-wetlands_online.pdf
18
Department of Sustainability, Environment, Water, Population and Communities, A Directory of Important Wetlands in
Australia, http://www.environment.gov.au/water/publications/environmental/wetlands/directory.html
19
Department of Sustainability, Environment, Water, Population and Communities, About Australian wetlands Database,
http://www.environment.gov.au/water/topics/wetlands/database/index.html.
20
Department of Conservation and Environment and Office of the Environment, An Assessment of Victoria‘s wetlands,
Department of Conservation and Environment, 1992.
21
Department of Sustainability and Environment, above n 17.
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The best data currently available on wetland condition in Victoria is from five regional wetland projects
undertaken in 2006/0722. The overall conclusions of this assessment were that the state-wide condition of
wetlands is poor, has been declining over the past five years and is likely to continue to decline. However this
assessment is less than representative, only based on assessment of 175 out of a possible 12,000 eligible
wetlands in four catchments.23 Results are set out in Table B below.
Table B: Condition of wetlands across selected CMAs24
No. of wetlands in each condition category
CMA and area

No. of

Well below

Moderately

Slightly below

wetlands

reference

below

reference

assessed

Reference

reference

North East

46

2

11

27

6

Goulburn Broken,

13

1

2

6

4

29

0

4

4

21

Corangamite

57

1

15

29

12

Mallee

30

1

5

17

7

Total

175

5 (3%)

37 (21%)

83 (47%)

50 (29%)

Boosey and Nine
Mile Creeks
Goulburn Broken
Lower Broken River

Source: Victorian Catchment Management Council, Catchment Condition Report 2007

4.4 Threats to wetlands in Victoria
Historically, the major cause of wetland loss was drainage for agricultural purposes. 25 Today, although drainage
continues to threaten wetlands in Victoria, there are many other activities that contribute to the loss and
degradation of Victorian wetlands. Broadly speaking, they fall into the following categories:


Lack of water. Floodplain wetlands can be disconnected from rivers due to the introduction of irrigation
infrastructure like dams, or controlled seasonal diversions of water.26



Physical change to the wetland site. Wetlands may be destroyed or altered from their natural state
to make way for other uses, like agriculture or urban development.27

22

Victorian Catchment Management Council, above n 16, http://www.vcmc.vic.gov.au/Web/vcmcprojects.html#catchmentconditionreport.
23
North East, Goulburn-Broken, Mallee and Corangamite.
24
Provisional assessment of condition for some 175 wetlands taken from the Catchment Condition Report 2007, above n 16,
2007. Under the IWC method, ‘reference’, or reference state, refers to the state of a wetland that existed at the time of
European settlement.
25
Victorian Catchment Management Council, above n 16, 36.
26
See, eg, Richard T Kingsford, 'Ecological Impact of Dams, Water Diversions and River Management on Floodplain Wetlands in
Australia' (2000) 25 Austral Ecology 109.
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Poor land use practices. Many wetlands are in a state of slow but steady decline due to a lack of
management, allowing wetlands to be degraded by weeds, pests and erosion.28



Degradation by pollution or waste. Wetlands may be polluted by the release of wastes or pollutants
gradually over time. This sort of ‘diffuse’ or ‘non-point source’ pollution is difficult to regulate.29

To this could be added a fifth category, ‘climate change’, which poses a very grave threat to wetlands through
altered temperatures and climate (changing the ecosystem) and sea level rise (increasing salinity).30

27

See, eg, Corangamite CMA, Corangamite Regional Wetlands Strategy (2006) 16; Mike C Acreman, and J Owen Mountford,

‘Wetland Management’, in Ferrier, Robert, and Jenkins, Alan (eds), Handbook of Catchment Management (2009), 19
28

Commonwealth Land and Water Resources Research and Development Corporation, National Wetlands, the R&D Program:

Scoping Review (1997); DSE, Draft Policy Framework for Wetlands in Victoria (2003).
29

Commonwealth Land and Water Resources Research and Development Corporation, n 28; Department of Sustainability and

Environment, n 28.
30

Department of Sustainability, Environment, Water, Population and Communities, National Biodiversity and Climate Change

Action Plan 2004-2007, http://www.environment.gov.au/biodiversity/publications/nbccap/.

(13)

Source:

Corangamite Wetland Strategy 2006-2011, drawn from DSE Draft Policy Framework for Wetlands in Victoria (2003)
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There is a lack of up-to-date information on these threats (a problem which the IWC is expected to address). To
get a sense in the interim of what current threats to Victorian wetlands might be, we asked CMAs to identify
what they saw as the greatest threat to wetlands in their catchment (Figure 2).
Figure 2: Informal survey of CMAs of the greatest threats to wetlands within their catchment

Source: EDO survey of CMAs 2011 (Note: The ‘other’ response was wetlands being salinised by the maintenance of a
permanent lake entrance & other wetlands adjacent to estuaries becoming more saline because of sea level rise.)

(15)
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The current legal framework for protecting wetlands

The legal and policy framework for wetland protection in Victoria is highly fragmented and diffuse. A range of
regulatory tools and policies apply to different wetlands in different circumstances, but none of them provide a
comprehensive or effective protection. The problems arising from the diffuse and fragmented nature of the legal
and policy framework are compounded by the lack of an overarching policy or strategy.

5.1 Overview
5.1.1 International Law
The key international legal instrument relating to wetlands is the Ramsar Convention. The Ramsar Convention
aims to promote the conservation and wise use of wetlands. Under the Convention, parties must designate
‘internationally significant’ wetlands for inclusion on the List of Wetlands of International Importance.31 Australia
now has 64 Ramsar-listed wetlands,32 11 of which are found in Victoria.33
Parties to the Convention are required to formulate and implement planning to promote conservation of listed
wetlands,34 and must also establish natural reserves on both listed and non-listed wetlands.35 The Convention
also imposes certain obligations in relation to monitoring and assessment of wetlands – where there are changes
to the ecological character of a listed wetland, the Convention Secretariat must be notified ‘without delay’.36
Australia has a chequered history of compliance with its obligations under the Ramsar Convention. Although the
first nation to ratify the Convention, Australia has breached its reporting requirements by failing to notify the
Ramsar secretariat of wetlands damage caused by drought, pollution and irrigation.37
These breaches do not, however, have any consequences under Australian law. The practical domestic
significance of the Ramsar Convention in Australia is that listing brings the listed wetlands within the ambit of the
Commonwealth Environment Protection Biodiversity Conservation Act 2000 (EPBC Act) (discussed below).
Victoria has developed a Strategic Directions Statement for the management of the State’s Ramsar wetlands,38
as well as Strategic Management Plans for each Ramsar site. However, the Directions Statement does not cover
all Ramsar wetlands.39 Even for wetlands which fall under the Directions Statement and have a dedicated
management plan, adequate protection is not guaranteed.

31

Convention on Wetlands of International Importance especially as Waterfowl Habitat. Ramsar, opened for signature 8 May
1974, UNTS 996 (entered into force 21 December 1975) (‘Ramsar Convention’), art 2. The Convention provides that ‘[w]etlands
should be selected for the List on account of their international significance in terms of ecology, botany, zoology, limnology or
hydrology. In the first instance wetlands of international importance to waterfowl at any season should be included’: art 2(2).
32
DSEWPaC, Wetlands Australia: National Wetlands Update 2011 – Issue No. 19 (2011), 2.
33
Department of Sustainability and Environment, Ramsar Wetlands, http://www.dse.vic.gov.au/conservation-andenvironment/biodiversity/wetlands/ramsar-wetlands.
34
Ramsar Convention, art 3(1).
35
Ramsar Convention, art 4(1).
36
Ramsar Convention, art 3(2). See also Ramsar Strategic Plan 2003 – 2008, Operational Objective 1.2.
37
Pittock et al, ‘Changing Character: The Ramsar Convention on Wetlands and Climate Change in the Murray-Darling Basin,
Australia’ (2010) 27(6) Environmental and Planning Law Journal 401.
38
Department of Natural Resources and Environment, Management of Victoria‘s Ramsar Wetlands: Strategic Directions
Statement (2002).
39
The Edithvale-Seaford Wetlands listed in August 2001 are not included nor is there a management plan for the site
http://www.parkweb.vic.gov.au/1process_content.cfm?section=41&page=25.
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5.1.2 Australian law
The current regulatory framework for wetlands protection is a mixture of different laws and institutions. In
addition to the Federal Environment Protection and Biodiversity Act 1999 (Cth), there are seven main pieces of
State legislation that this report has identified as relevant to wetlands.
This level of fragmentation means that there are considerable gaps in protection. Further, despite the number of
Acts and institutions, very few of these instruments actually succeed in protecting wetlands. This is explained in
more detail in the sections below, and is summarised in the following table.
Table C: Summary of regulation with relevance to wetlands protection in Victoria
Act

Potential mechanism for wetlands

Department/agency

protection
Environment Protection

Assessment and approval of ‘actions’ deemed

Department of Sustainability,

and Biodiversity Act

likely to have a significant impact on listed

Environment, Water, Population

1999 (Cth)

threatened species and comumunities,

and Communities

ecological character of Ramsar wetlands,
listed migratory species.

Flora and Fauna

Protected flora controls apply to wetlands on

Department of Sustainability and

Guarantee Act 1988

public land. Taking of fish licensed under

Environment, Department of

(Vic)

Fisheries Act. Taking of wildlife (including

Primary Industries

duck hunting) regulated under wildlife act.

Listing threatened species, communities,
potentially threatening processes

Management Plans
Public Authority Management Agreements
Action Statements
Critical Habitat Determinations
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Department of Primary Industries

Interim Conservation Orders
Planning and

Environmental Significance Overlays

Environment Act 1987
(Vic)

Department of Planning and
Community Development

Rural Conservation Zones
Local government
Native vegetation controls

Catchment and Land

Duties on landholders to prevent degradation

Protection Act 1994

of land

Department of Primary Industries
CMAs

(Vic)
Regional catchment management strategy

Environment Protection

Pollution offences

Environment Protection Authority

Act 1970 (Vic)
Licenses and Works Approvals
Water Act 1989 (Vic)40

Pt 10 waterway management provisions

Department of Sustainability and
Environment (Office of Water)

Works licences (s 67)
CMAs
Environmental Water Reserve
Water Act (Cth)

Sustainable diversion limit
Environmental watering plan and water
quality and salinity management plan

Murray-Darling Basin Authority
Department of Sustainability and
Environment

5.1.3 Victorian policy
Despite international commitments and the recognition of the importance of wetlands in various Federal and
State policy documents, Victoria has never had a dedicated State wetlands policy. Although a 2005 government
document states that ‘Victoria has adopted a policy on wetlands, as described in ‗Victoria‘s Biodiversity:
Directions in Management‘(Department of Natural Resources and Environment 1997),‘41 that strategy does not
represent a comprehensive or dedicated wetlands policy42. At any rate, it is by now well out of date. We note that
the newly released Draft Victorian Waterway Management Strategy ‘Improving Our Waterways’ contains a
chapter dedicated to the management of wetlands.43 While the acknowledgement of wetlands in this way is
encouraging, it is not the comprehensive policy that is necessary to co-ordinate the various actors in protecting
wetlands and to assign clear responsibilities to achieve this.

40

This table lists the mechanisms under the Water Act considered by this Report to be the most relevant and discussed below in
Parts 6.3 and 7.1.1 of this report. Further provisions may be relevant in relation to allocation and connectivity.
41
DSE, Index of Wetland Condition: Conceptual framework and selection of measures‘ (2005), 3.
42
DNRE, Victoria‘s Biodiversity: Directions in Management (1997), ‘Wetlands’, available at <
http://www.nre.vic.gov.au/plntanml/biodiversity/directions/contents.htm >.
43
Chapter 12.
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The closest the State has come to a comprehensive, wetlands-specific conservation plan was in 1992, with the
‘Victorian Government Wetlands Proposal’ outlined by the Victorian Department of Conservation and
Environment in An Assessment of Victoria‘s Wetlands. Initial steps towards strengthening the protection of
biodiversity and conservation, including for wetlands, came under the Planning and Environment Act 1987. This
saw the introduction of state-wide native vegetation planning controls in 1989, and then in 1992 the exhibition of
state-wide wetlands planning controls.44 After the election of the Kennett government later in 1992, however,
the exhibited wetlands planning controls were never finalised and eventually shelved without being introduced
into the planning framework.45
More recently, a 2003 Draft Policy Framework for Wetlands in Victoria, cited in one of the CMA’s wetland
strategies, seems not to have been progressed,46 and the Victorian Government’s commitment in the 2006
Sustainability Action Statement to develop a new wetland strategy by July 2009 was not met.47 Development of
wetlands policy will instead be incorporated into the Victorian Strategy for Healthy Rivers, Estuaries and Streams
(VSHREW), which was originally due to be completed in 2011 but is now expected to be released in 2012.48
Although the EPA’s Waters of Victoria State Environment Protection Policy encompasses some wetland
management issues, it is not comprehensive. At the catchment level, six out of 10 CMAs have a Wetlands
Strategy that guides their management actions.
The institutional arrangements for managing wetlands are equally diffuse and deficient. The Department of
Sustainability and Environment (DSE), the Department of Planning and Community Development (DPCD), the
Environment Protection Agency (EPA), the ten Catchment Management Authorities (CMAs); the Victorian
Catchment Management Council (VCMC); and the various local Shires and Councils all have some responsibility
for wetland protection, but none has a clear mandate to take the required action. Having a state-wide policy or
strategy for wetlands could help to coordinate these various actors, and assign clear responsibilities.

5.2 Water Laws
The following laws regulate the storage, extraction and regulation of water. They therefore affect wetlands that
depend on those waterways, and address the first threat to wetlands outlined above: ‘lack of water’.

5.2.1 The Water Act 2007 and The Murray-Darling Basin Plan
The Commonwealth Water Act 2007 currently has little practical effect on wetland management, but will play a
more important role now that the Murray-Darling Basin Plan – a binding statutory plan developed under the Act
– has recently come into play.
The Basin Plan reserves a minimum amount of water that must remain in each sub-catchment in the MurrayDarling Basin, partly to ensure that water-dependent ecosystems such as wetlands do not continue to decline. It
44
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also sets up an environmental watering plan and water quality targets that should contribute to the health of
wetlands in the Basin.
Although a Commonwealth agency, the Murray-Darling Basin Authority (MDBA), is responsible for developing
the Basin Plan and overseeing its implementation, the actual implementation will occur at the State level. It is
important to note also that only the northern region of Victoria that is within the Murray-Darling Basin comes
within the ambit of the Basin Plan.

5.2.2 The Victorian Water Act 1989
In theory, the Water Act should be highly relevant to wetlands protection due to its role in the authorisation of
water extraction and allocation, and the management of works and other physical impacts on waterways. In
reality it provides little practical assistance for wetlands protection, for two reasons.
The Act may not apply to wetlands on private land
The Water Act contains several important provisions that provide for the regulation and management of land use
and development and water extraction. However, the definition of ‘waterway’ under the Act suggests that it
might not apply to many types of wetlands on private land.‘’
The definition of ‘waterway’ in section 3 states that:
‗waterway‘ means –
(a) a river, creek, stream or watercourse; or
(b) a natural channel in which water regularly flows, whether or not the flow is continuous; or
(c) a channel formed wholly or partly by the alteration or relocation of a waterway as described in paragraph (a) or
(b); or
(d)

a lake, lagoon, swamp or marsh, being—
(i) a natural collection of water (other than water collected and contained in a private dam or a
natural depression on private land) into or through or out of which a current that forms the whole or part
of the flow of a river, creek, stream or watercourse passes, whether or not the flow is continuous; or
(ii) a collection of water (other than water collected and contained in a private dam or a natural
depression on private land) that the Governor in Council declares under section 4(1) to be a lake, lagoon,
swamp or marsh; or

(e) land on which, as a result of works constructed on a waterway as described in paragraph (a), (b) or (c), water
collects regularly, whether or not the collection is continuous; or
(f)

land which is regularly covered by water from a waterway as described in paragraph (a), (b), (c), (d) or (e) but
does not include any artificial channel or work which diverts water away from such a waterway; or

(g) if any land described in paragraph (f) forms part of a slope rising from the waterway to a definite lip, the land up
to that lip.

Apart from being longer and more complicated than it probably needs to be, this definition appears to exclude
many important types of wetlands that fall on private land. Paragraph (d) appears to capture those wetlands
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which are not connected to a flowing water source, but for reasons that are not clear, it excludes any such
wetland on private land. As noted above, many of Victoria’s wetlands fall into this category.
Whilst it may be possible that some wetlands on private land may be caught by paragraph (f), it is not clear
exactly how restrictive the term ‘regularly covered by water’ is, and it is even less clear that wetlands on private
land which are specifically excluded from paragraph (d) will be included within this paragraph (f).49 The
Waterway Determination Guidelines released by the Minister for Water do not resolve this uncertainty.50
In conclusion, without going into a full legal analysis here, this definition leaves considerable doubt as to whether
all wetlands are a ‘waterway’, and raise a very real possibility that many wetlands on private land are not.
Excluding many wetlands on private land from the definition of ‘waterway’ would exclude them from many of the
most useful provisions of the Water Act. In particular, it is likely that:


the s 51 ‘take and use’ licensing provisions do not apply;51



the s 67 works licensing provisions do not apply; 52 and



many of the waterway management powers in Part 10 do not apply.53

These provisions could be useful tools to protect the health of wetlands on private land, if they were applied to
them. Take and use licences could be a useful way to ensure that these wetlands had sufficient levels of water, if
they were required. Works licences could be a useful way to control developments that might degrade or destroy
these wetlands, if they were required. And the powers in Part 10 (for example, the power to control the
connection of drains to waterways) could be a useful way to control pollution and protection water quality in
these wetlands, if they applied to them.
Constraints on environmental watering of wetlands on private land
One way to address wetlands’ lack of water is to provide water from the Environmental Water Reserve (EWR).
The EWR consists of water that is set-aside for environmental purposes as an ‘environmental entitlement’;
through conditions on a bulk entitlement, licence or permit; under a management plan; or through other
provisions under the Victorian Act. 54 The Victorian Government has established a statutory Environmental Water
Holder (EWH) to hold and manage environmental entitlements.
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Five CMAs as well as Melbourne Water have wetlands watering programs,55 however these are primarily
conducted on public land. For example:


Mallee CMA, as part of Rivers and Wetlands Program, has several activities aimed towards improving
wetland and environmental water reserve management, including the continued implementation of the
Donated and Emergency Red Gum Watering programs and works at priority wetlands’.56



North Central CMA has a watering program for protection of the York Plains Wetlands.



Goulburn Broken CMA delivered 2832 ML of environmental water across nine wetland systems in
2009/10, primarily as drought refuges.57

Three CMAs and Melbourne Water use environmental entitlements for wetlands. An example of environmental
entitlements being directed to wetlands was in 2005, when the Victorian and NSW governments made a large
environmental allocation of 513GL to the Barmah-Millewa system that saw over half the forest wetland area
flooded. However, entitlements are generally much smaller. For example, the Goulburn Broken CMA has three
small entitlements for wetlands, the largest of which is 112ML and the smallest 9.3ML. The Wetlands Officer at
Goulburn Broken CMA noted that all three entitlements ‘are too small to be useful and are usually incorporated
into the Victorian River Murray Flora and Fauna Bulk Entitlement.’58
The EDO asked CMAs and Melbourne Water whether they had ever conducted any watering of wetlands on
private land. Two replied yes, seven replied no, and two did not answer. Of those who answered no, West
Gippsland CMA noted that they are ‘currently working with landholders and DSE to secure the ability and
approval to water the Heart Morass’.59
Six CMAs noted that they receive requests from private landowners to water wetlands on their property,
however there are a number of complex legal issues that they must negotiate before watering private land. For
example Goulburn Broken CMA said that they would like to do more private watering, but the legal processes
that landholders have to go through puts some landholders off. Wimmera CMA said that land must be under
covenant or other management arrangement with the CMA to be eligible for watering. One CMA noted that in
light of low water availability there has not been an opportunity to extend watering programmes beyond high
priority wetlands on public land such as Ramsar and DIWA wetlands.60
Similar issues have arisen in relation to flooding private properties under the Murray-Darling Basin Plan (MBDP).
One of the objections to the proposed increase in environmental flows under the MDBP is the difficulty in flooding
private land, which may expose the government to liability if damage is caused. However, the Australian
Floodplain Association has responded to this by signing farmers with almost 400,000 hectares of land up to ‘flood
easements’, granting the government a right to water their land, indemnifying them from liability.61
It may be that similar legal solutions can be developed to allow CMAs to water wetlands on private land.
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Provisions relating to rural drainage schemes
Rural drainage schemes are governed under Part 10, Division 3 of the Water Act, and administered by
Catchment Management Authorities.62 These schemes represent substantial areas of modified waterways and
channels, originally created to ‘reclaim’ wetland areas for agricultural and/or flood mitigation purposes.
Originally, the schemes were governed under separate ‘Drainage Acts’.
In the aftermath of large flood events in recent years, public concerns have arisen over management of rural
drainage schemes, especially for flood mitigation purposes. There has been some discussion around limiting or
circumventing State or Federal environmental controls on management actions.63 For example, the Victorian
Parliamentary inquiry into Flood Mitigation has included in its 2012 report that an expedited approvals process
for works on drainage schemes be established which would exempt those works from controls over the clearing
of native vegetation.64 Others (such as opinions in a privately-commissioned report on the Longwarry-Koo Wee
Rup drainage scheme in southern Victoria),65 have argued that Federal protection of threatened species and of
Ramsar wetlands is not reasonable in the context of landscapes modified for drainage purposes.66
Environmental protection should not be weakened expressly because of the modified character of these
waterways, although their range of purposes is not doubt relevant to application of those controls and objectives.
A balance of flood management and environmental purposes operates under the Act. In particular, management
of in stream uses is to be conducted in an ‘environmentally sound way,’67 where ‘in stream use’ can include
diversion of water for flood mitigation purposes or for the benefit of riparian species that might colonise the
drainage channels. Greater guidance in the Water Act as to what ‘environmentally sound’ means in this context
would be valuable in assisting the work of CMAs. That guidance should, at a minimum, require adherence to
principles of environmental protection, acknowledgment of competing needs and purposes in management of
the schemes, and achievement of innovative outcomes to balance these tensions.

5.3 Land use and development controls
The following laws control development in Victoria. They regulate changes to the use or development of land,
and therefore apply to the second threat to Victoria’s wetlands, ‘physical change to the wetland site’.
As the table below demonstrates, despite the range of laws that potentially apply in various circumstances, not
one of them provides comprehensive or effective protection for wetlands against development.
Precondition for legislation to apply

Relevant legislation

Affected wetland is listed under the Ramsar

Environmental Effects Act

Convention

Environment Protection and Biodiversity Conservation Act

62

Water Act 1989 IVic), ss 198-200

63
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Victoria (2012), 136-140
64

Ibid, p 140, Recommendation 5.9

65

Pat Condina and Associates Overview of Flood Drainage Capacity of the Dalmore Road Drain with reference to Drains
in the Koo Wee Rup Longwarry Flood Protection District: Report prepared for Landowners in the Dalmore locality
(2012)
66
Ibid, 41
67

Water Act 1989 (Vic), subs 199(2)
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Development proposal that may cause long-term

Environmental Effects Act

change to a wetland listed in ‘A Directory of
Important Wetlands in Australia’ , project declared
to be one to which the legislation applies
Existing protection in a planning scheme, such as

Planning and Environment Act

an Environmental Significance Overlay

Environment Protection and Biodiversity Conservation Act
Flora and Fauna Guarantee Act

Threatened or migratory species present in the

Flora and Fauna Guarantee Act

wetland

Environment Protection and Biodiversity Conservation Act
Environmental Effects Act

Proposal to clear native vegetation from a wetland

Planning and Environment Act

Proposed industrial development fits the definition

Environment Protection Act

of a ‘scheduled premise’ requiring EPA approval

5.3.1 Planning and Environment Act 1987
Development and land use change in Victoria is regulated under the Planning & Environment Act 1987 (P&E
Act). Activities impacting on wetlands are potentially regulated under Planning Schemes promulgated under the
Act. In practice, however, it is not particularly reliable or effective.
The P&E Act establishes a system of local planning schemes to control the use, development, protection or
conservation of land.68 The local council is usually responsible for setting the planning scheme, and for applying
that planning scheme to individual cases where a planning permit is required (although the Minister for Planning
can intervene in some cases).
Planning schemes include a mixture of state-wide and local policy principles, locally applicable zoning and overlay
controls (which say what development is allowed, and what permits are required) and decision guidelines (which
inform council’s decision on individual planning permit applications, whenever a planning permit is required).


There is no planning tool specific to wetland protection. To the extent that it is covered, wetland
protection under planning can occur via the following: Planning permit decisions must consider any
significant effects the use or development may have on the environment,69 and may consider any
relevant State Environment Protection Policy (SEPP).70



Clause 12.01 of the State Planning Policy Framework (SPPF) discusses the protection of habitat
including wetlands. This and any relevant local policy may be applicable if an amendment to a planning
scheme is proposed or if these policies are relevant to guiding the exercise of discretion in deciding
whether to grant a permit required elsewhere in the planning scheme.

68
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French and Sandstone Island.
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Environmental Significance Overlays (ESO),71 are of broad application but can be developed specifically
in relation to wetlands72. The degree to which these and other potentially relevant overlays are actually
utilised varies considerably between planning schemes.

Example of a wetland-specific planning clause: Geelong City Council Planning Scheme
Clause 12.01 of the State Planning Policy Framework (SPPF) addresses biodiversity impacts. One of the strategies
listed under clause 12.01 of the SPPF is to ‘ensure that any changes in land use or development would not adversely
affect the habitat values of wetlands and wetland wildlife habitats designated under the [Ramsar Convention]’. This
vague language is typical of planning schemes in Victoria, and does little to provide real protection to wetlands.
In recognition of the significance of wetlands in its region, the Greater Geelong City Council has gone one step further
and applied an environmental significance overlay (ESO) to significant wetlands in its region including the Murtnaghurt
Lagoon. The ESO imposes additional permitting requirements on developments to minimise impacts on wetlands.
However it does not prevent those impacts from occurring outright – it merely adds to the factors that must be
considered by the Council when deciding whether to approve a permit.

Protection for wetlands under the planning framework is, at best, inconsistent, and at worst, non-existent. The
coverage that does exist is generally indirect or high-level policy rather than specific protection or management
goals. A development or land use must trigger the planning permit process before protection under planning
schemes is enlivened. The level of protection is also dependent on whether and where a particular shire or
council decides to apply zones and overlays.
Even if a permit is required, there is a tendency for decision-makers to impose conditions rather than to refuse to
grant the permit.73 Further significant problems are the fragmentation of regulatory controls, the existence of
wide-ranging exemptions from the regulatory processes,74 and most importantly, the broad discretion afforded
to decision makers and their need to weigh a series of vague and often competing policy aspirations. As noted
above the complex and discretionary nature of the Victorian planning system provides weak and inconsistent
protection for wetlands. Overall, councils have displayed a reluctance to use the few environmental protection
measures in Victoria’s planning laws and provisions.75
Case study: Powling Street wetlands76
The Powling Street Wetlands in Port Fairy adjoin a site which was the subject of a subdivision application. Several
community members objected to the proposal, including the South Beach Wetland and Landcare Group. One of the
main objections to the proposal was that the subdivision would have a detrimental impact on wildlife, including the
Lathams Snipe (and potentially other listed Flora and Fauna Guarantee Act species) and native vegetation.
Despite the requirements of the Victoria Planning Provisions included in the Moyne Planning Scheme, including the
requirement of a permit under clause 52.17 to remove native vegetation, the Moyne Shire Council approved the
permit application.
After several stages in the decision-making process, an application for review was made to VCAT. The Tribunal found
that the proponent had not given proper consideration to the environmental significance of the site and refused to
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issue a permit. In particular, the Tribunal noted that the Moyne Shire Council ‘did not adequately consider various
environmental issues related to the Latham Snipe and Native Vegetation removal and a Net Gain assessment nor the
physical constraints of the site’.
This case demonstrates that the planning framework remains a very discretionary process and often relies on third
parties to enforce what protective mechanisms are available for wetlands.
Since the Tribunal’s decision in 2008, a new application for subdivision excluding some of the area immediately
adjacent to the wetland has subsequently been approved by the Shire.

5.3.2 State Environment Impact Assessment (EE Act)
The Environmental Effects Act 1978 (Vic) (EE Act) may apply to some developments that impact wetlands. The
Act applies to proposed development that the Minister for Planning decides may have a ‘significant impact on the
environment’. It requires the preparation of an environment effects statement (EES) setting out the likely
environmental impacts of the proposal, and actions that can be taken to mitigate them.
The Ministerial Guidelines (which inform the Minister’s decisions as to whether a development may have a
‘significant impact’) state that, ‘potential long-term change to the ecological character of a wetland listed under
the Ramsar Convention or in ―A Directory of Important Wetlands in Australia‖‘77 may meet that description. They
also apply to a proposal with, ‘potential significant effects on habitat values of a wetland supporting migratory
bird species‘78, but only if those potential impacts are combined with one or more other listed impacts.
In practice, only major projects are assessed under the Act, such as major infrastructure developments. The
system is highly discretionary and politicised and is not applied to the vast majority of developments that occur
in the State. On average, only three developments per year are required to undergo an EES.79
Even if an EES is required, it is unlikely to change the project in any significant respect. Once an EES is prepared,
the Minister for Planning makes recommendations as to whether the project should go ahead, and if so on what
conditions. However, that decision is not legally binding, and may only be implemented through other approvals
(for example, under the EP Act) if at all. In the last decade, only two projects were found through the EES
process to be environmentally unacceptable, and in one of those cases, the proposal was ultimately approved
anyway.80
The State Government has committed to replacing this toothless Act, and replacing it with modern
environmental impact assessment (EIA) legislation. While the reform was originally supposed to be in
implement the recommendations of the Environment and Natural Resources Committee (ENRC) of the Victorian
Parliament,81 disappointingly recent developments suggest that these recommendations will be only partially
implemented.
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5.3.3 Federal environmental impact assessment and approval (EPBC Act)
The federal Environment Protection Biodiversity Conservation Act 1999 (EPBC Act) may play a slightly more
constructive role in protecting Victorian wetlands — but only if they are of national environmental significance.
The EPBC Act applies to developments that are ‘likely to have a significant impact’ on one of eight ‘matters of
national environmental significance’ listed in the Act.82 Relevantly, this includes:


listed Ramsar wetlands; 83



listed threatened species;



listed migratory species.

Any proposed development likely to have a significant impact on one of those things requires EPBC approval.
However, to avoid duplication with state EIA laws, the Commonwealth will generally defer to Victoria’s
assessment processes under the EE Act (approved under a bilateral agreement).84 The federal Environment
Minister will then make a final approval decision based on that assessment. Each stage of this process is
supported by legislative provisions (including criminal offences) that make the EPBC Act legally binding.
The EPBC Act has only limited coverage, only applying to actions that are likely to have a ‘significant impact’ on
matters of national environmental significance. There are many types of development that negatively impact
wetlands in Victoria that would not be caught by one of the three relevant triggers listed above.
Having said that, the recent addition of ‘Seasonal Herbaceous Wetlands (Freshwater) of the Temperate Lowland
Plains’ to the list of threatened species and ecological communities could have a significant role in expanding the
EPBC Act’s reach to more of Victoria’s wetlands.85 This item, listed as ‘critically endangered’, now makes many
wetlands across a large part of Victoria Matters of National Environmental Significance.
How effectively the EPBC Act will protect those wetlands, however, is another question. This EPBC Act is better
than Victoria’s EIA law in that it is more legally binding, and avoids the conflict of interest often involved in State
Ministers approving projects that their Government is sponsoring. However, it has been criticised for placing too
much discretion in the Minister’s hands, thereby making decisions politicised and weak.
The bilateral agreements have also been criticised for deferring to unsatisfactory state assessment processes.86
Unfortunately, this is only likely to get worse. Under a plan currently before the Council of Australian
Governments (COAG), federal controls under the EPBC Act would be relaxed further, under bilateral approval
agreements with each of the states. This would effectively delegate the entire EPBC Act process to the states
(that is, to the EE Act).
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The EPBC Act also makes provision for the listing of and development of management plans for key threatening
processes.87 However, there are currently no threat abatement plans that directly address any of the key threats
to wetlands, nor any mention of wetlands in the existing plans.88
Both State and Federal EIA processes therefore have major gaps in relation to wetlands protection. 89 This is
especially so for wetlands on private land, which are less likely to be Ramsar sites caught by the EPBC Act.

5.3.4 Flora and Fauna Guarantee Act
The Flora and Fauna Guarantee Act 1989 (FFG Act) may provide some protection to wetlands where they
provide habitat to threatened species. However, it is largely non-binding, and is hardly ever used.
The FFG Act aims to provide a framework for the conservation of Victoria’s native flora and fauna.90 It covers
both public land and private land (with ‘land’ defined to include water)91. It lists a number of threatened species
and communities, and ‘potentially threatening processes’, and provides some tools to protect them:


Action Statements;



Management Plans and Public Authority Management Agreements;



Critical Habitat Determinations and Interim Conservation Orders (ICOs); and



controls about the handling of protected flora and listed fish.

Despite the impressive number of these tools, hardly any of them are ever used. According to a recent 2012
report by the EDO, building on a 2009 report from the Victorian Auditor-General, many of the tools in the FFG
Act have never been used, and the Government routinely fails to meet its obligations under the FFG Act.
Further, many of these tools are not legally binding or enforceable. Adding an item to the list of threatened
species or communities or threatening processes has no consequences, other than requiring DSE to prepare an
Action Statement for that item. Those Actions Statements set out a range of ‘management actions’ designed to
protect a given species or manage a given process, but none of them is legally binding.92
The most readily enforceable mechanisms under the FFG Act, and probably the most potentially useful in
wetlands protection, are Critical Habitat Determinations (CHDs) and ICOs. The FFG Act gives the Secretary of
DSE the power to make a CHD to protect the whole or any part of the habitat of any species or community of
flora and fauna that is critical to the survival of that species or community.93 The Minister can then issue an ICO
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— a legally binding order to conserve that critical habitat or its flora and fauna. Once issued, an ICO will take
precedence over any other permits, licences,94 or planning scheme.95
Unfortunately, these powers have almost never been used. In the 24 years since the FFG Act was passed, not a
single ICO has been made.96 Only one CHD has been made and this was subsequently revoked.97
Several of the listings under the FFG Act relate to wetlands. One of the FFG Act’s identified potentially
threatening processes is ‘wetland loss and degradation as a result of change in water regime, dredging, draining,
filling and grazing’.98 At least twelve other listed processes have relevance for wetlands. In addition, six wetland
communities have been listed under the FFG Act as threatened. Several Action Statements have been prepared
for species and potentially threatening processes associated with wetlands. Yet, for the reasons above, none of
these measures actually provides wetlands with any actual protection.
Thus the FFG Act, despite its express recognition that wetlands need protecting, in practice provides no real
protection for wetlands on private land.

5.4 Pollution Controls
The Environment Protection Act 1970 (EP Act) gives wetlands some protection against pollution, but largely on a
‘point-source’ basis.

5.4.1 EPA Licences and Works Approvals
The EP Act regulates industrial development and activities through a permit and licensing framework. This
applies to sites defined as ‘scheduled premises’, which includes most industries.99
Under the Act, scheduled premises must obtain works approval before commencing construction of an industrial
facility or making changes to their plant, equipment and processes; and a licence to pollute or to undertake an
activity that endangers the environment.100 The EPA may refuse an application for a works approval or licence
where it considers that to issue the approval or licence would be contrary to or inconsistent with policy, likely to
cause or contribute to pollution, or likely to cause an environmental hazard.101
The EPA’s discretion in allowing industrial pollution into the environment is guided by numerous policy
documents that set pollution standards and guidelines, including State Environment Protection Policies (SEPPs).
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The two SEPPs more relevant to wetlands are those for ‘Waters of Victoria’ and ‘Groundwater’. Like most SEPPs,
their content and legal effect is weak, and very difficult to discern.102 These SEPPs have the legal status of
regulations, but are drafted like policy documents. Much of their content is just long statements of values and
general intentions, and what requirements they do set are often vague and ambiguous, frequently failing to
specify who must meet that obligation and usually failing to specify the consequences of non-compliance.103
Therefore, although SEPPs are supposed to be made legally binding through EPA approvals and planning
permits, this has very little effect in practice, due to their lack of substance and enforceability. This is especially
pronounced in the planning system, where SEPPs are only one of many factors that councils must consider. 104
For this reason, the EPA and DSE are currently reviewing the SEPPs and other statutory policies under the EP
Act.105 It is not yet clear when this review will produce its report, or what its recommendations will contain.

5.4.2 EP Act pollution offences
The EP Act creates a number of offences against pollution anywhere in the State.
These apply to any person who commits the offence, not just to industrial premises. Those most relevant for
protecting wetlands are a general offence for polluting land or water,106 and an offence for dumping industrial
waste at unlicensed sites.107 These offences carry criminal penalties of up to $500,000.
Both these pollution offences, and the licence and works approval system, provide some protection to wetlands.
However, they focus on pollution generally, rather than wetlands specifically. The EPA does not have any specific
policies regarding the use or protection of wetlands. Although the Waters of Victoria SEPP does provide some
direction for pollution affecting wetlands, wetlands are not a focus of the policy.
A further major weakness in these provisions is that they do not apply to diffuse source pollution such as
agricultural runoff. Although the SEPP discusses diffuse source pollution such as from roads and agricultural
runoff, its directives are vague and unenforceable: for example ‘Effective agricultural practices need to be
implemented by landowners to minimise the runoff of pollutants.’108

5.5 Land Management
The following laws affect the way that landowners manage their land, and the wetlands that may lie upon them.
They address the fourth threat outlined above, ‘poor land use practices’.
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5.5.1 Catchment and Land Protection Act
The Catchment and Land Protection Act 1994 (Vic) (CALP Act) establishes a broad, overarching framework for
the integrated and co-ordinated management of catchments,109 which aims to maintain and enhance the State’s
land and water resources, balancing long-term land productivity with environmental conservation.110
Recognising that a large part of Victoria’s landscape is privately owned, the CALP Act imposes general duties on
landowners in relation to their land, with ‘land’ defined to include ‘soil, water, vegetation and fauna on land’.111
These include a duty of landowners to take all reasonable steps to:


avoid causing or contributing to land degradation which damages or may damage another’s land;



conserve soil;



protect water resources; and



eradicate and control the growth and spread of weeds and pest animals.112

CMAs or the Secretary of DSE may serve a land management notice or interim land management notice on a
landowner if satisfied that the landowner has not complied with one of their duties.113 It is an offence to disobey
a land management notice, carrying a penalty up to $28,668.114 However, determining where to draw the line
between compliance and non-compliance may be difficult.115
Once the landowner is under a land management notice, the CMA or Secretary then has a broad discretionary
power to impose requirements on a landowner under a notice, including ‘any … provision that the Secretary
considers necessary to deal with the issue that led to the service of the notice’.116
On paper, then, the CALP Act gives the CMAs legal powers to ensure that land is well managed. However, in
practice these provisions are not often used. Neither CMAs nor DSE have the resources required to enforce these
provisions, and at any rate, it is difficult to use legislative mandates and criminal penalties to force a private
landowner to manage and conserve their land.
On top of these statutory duties and powers, the CALP Act also:


requires each CMA to develop a Regional Catchment Strategy that assesses land and water resource
degradation problems and identifies targets and strategies for improvement;117 and



allows CMAs to make Special Area Plans targeted at parts of the catchment with specific problems.118
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Neither Regional Catchment Strategies nor the Special Area Plans of themselves are legally binding on
landowners. But a CMA can recommend that planning schemes be amended to comply with the plan, and DSE
can issue a notice to a landowner to comply with certain conditions that are in a special area plan.119
Perhaps even more important than these regulatory functions is the CMAs’ role in coordinating funding and
management programs for Integrated Catchment Management. CMAs receive significant amounts of
Commonwealth funding for catchment management under programs like Caring For Our Country, the National
Action Plan for Water Quality and Salinity, and the Natural Heritage Trust, which is coordinated through a
Regional Catchment Investment Plan. These non-regulatory measures will not be dealt with in detail here.

5.5.2

Incentive mechanisms

A number of CMAs use incentive mechanisms to improve environmental protection on private land.
This typically involves the use of market-based incentives like grant tendering schemes, which may be combined
with more permanent forms of voluntary protection such as covenants or agreements. DSE has established a
number of these schemes, including auction-based approaches like BushTender and EcoTender,120 and market
schemes like BushBroker that involves a system of tradeable biodiversity credits.121
Most relevant to wetland protection is EcoTender, which expands on BushTender’s focus on improving the
management of native vegetation on private land to include multiple environmental outcomes, such as the
improvement and protection of wetlands. Under EcoTender, landholders enter into a competitive tender process
for contracts to protect and improve environmental features of their land. If successful, a five-year Management
Agreement period is entered into during which the landowner must implement their grant proposal.
Protection of successful tender sites may be extended beyond the five-year EcoTender management agreement
period. This can be done through a Section 69 Agreement under the Conservation, Forest and Lands Act 1987
(Vic), or through a Conservation Covenant under s 3A of the Victorian Conservation Trust Act 1972 (Vic). Both
agreements, once entered into, are registered on the title of the land and bind future owners.
Currently, six CMAs use methods of permanent protection in conjunction with market-based mechanisms.122 An
example of a CMA wetland tender initiative is the Corangamite CMA’s Plains Tender scheme as set out in the
case study below. Other CMAs which are currently undertaking wetland tendering processes include GoulburnBroken, Glenelg, Wimmera, North East and North Central CMAs.123
Case study: Victorian Volcanic Plains Tender (Corangamite CMA)
The Victorian Volcanic Plains Tender (PlainsTender) is coordinated by Corangamite CMA. Under this initiative,
landowners participate in a competitive tendering process to receive Federal funding to better manage native
vegetation and wetlands on their land.124 Under the tendering process, a landowner makes a bid nominating their price
for providing services for a four-year agreement period. As part of their bid, landowners have the option of including
an offer of permanently protecting their site through a conservation covenant. This option gives the site a better
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chance of success in the tender through higher scores under habitat services and site security.125 Data on landholder
contracts entered into with or without covenants are provided in Table D below. In addition to the conservation
covenants entered into as part of the PlainsTender contract, a further two landholders subsequently decided to also
place their sites under covenant in addition to their existing management duties with PlainsTender.126 The Tender
Report notes that:
‗While the number of sites seems high, they can be attributed to individual landholders with a number of sites offering to place
permanent protection over all of their sites. Several landholders indicated that they were willing to place a covenant on their
sites to improve their chance of success in the tender. Others had already been considering placing a covenant on their property
and this project provided the right incentive to do so.‘ 127
Overall, Corangamite CMA has indicated very little uptake of permanent protection by landholders on the volcanic plains.128

Table D: Number of successful tender bids by type of tender contract entered into
Type of tender

Successful tenders

Successful tenders

contract entered into

in round one

in round two

Four years of active

Total

30 sites

40 sites

70 sites

9 sites

37 sites

46 sites

(3 landholders)

(11 landholders)

(13 landholders129)

management
Four years of active
management with
permanent protection

Source: VVP Plains Tender Report, p 10.
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6

A new framework for wetlands protection

6.1

The importance of an overarching policy or strategy

Victoria is the only Australian State without a dedicated wetlands policy or strategy. 130 In this respect we are
uniquely behind the pace.
The difference between the collection of barely related laws and policies that currently apply to wetlands, and a
coherent outcomes-focussed wetlands protection framework, is an overarching strategy.
There are many forms that a good Victorian wetlands strategy could take. It could be prepared as part of the
forthcoming Victorian Strategy for Health Rivers, Estuaries and Wetlands; or as one segment of a broader statewide biodiversity policy; or as a stand-alone policy document. .
The important thing is that DSE develop a policy or strategy that:


sets clear policy objectives, with measurable targets;



identifies the most ‘high value’ wetlands, and prioritises their protection;



clearly identifies responsible agencies (for example, DSE as the lead agency, and CMAs for
implementation);



requires responsible agencies to report on their targets (for example, through a biannual report); and



identifies policy measures that will be implemented to achieve these objectives and targets.

This sort of plan needs to be built into the institutional framework, to ensure that it doesn’t slip off the agenda in
future in the same way it has today. The best way to do that it to amend existing legislation (for example, the
Water Act 1989 (Vic) or the Catchment and Land Protection Act 1994 (Vic)) to require DSE to prepare the plan,
to table it in Parliament, and to review it on a regular basis (for example, every 5 years).
Recommendations


Develop an overarching strategy for wetlands (as a stand-alone document, or as part of a broader
strategy for waterways or biodiversity) setting policy goals, targets, and reporting regimes.



Require DSE to prepare the Strategy, and review it every 5 years, under existing legislation.

6.2 Wetlands on private land and the Water Act
As discussed above, wetlands on private land are unlikely to fall within the ambit of the Water Act, or to benefit
from its licensing and waterway management regimes. It is not clear why the Victorian definition is so restrictive,
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especially when compared to provisions in other states.131 There is no logical reason for the Act to protect almost
every type of natural water body on private land, except wetlands not connected to a waterway.
This gap in protection under Part 10 of the Water Act is an area that has been targeted for reform. Environment
Victoria has proposed in a submission on the Western Region Sustainable Water Strategy that:
[t]he WRSWS should contain recommendations to bring all wetlands under the Water Act. In particular, this would
benefit wetland management by ensuring that waterway managers can utilise the powers under Part 10 of the Act to
improve the condition of wetlands and prevent inappropriate works that affect wetlands. 132

To remedy this defect, the definition of ‘waterway’ in the Water Act should be amended to include wetlands on
private land. Water authorities should then be given the necessary information and training to apply their powers
under the Water Act to protect all wetlands, including those on private land. To give the public confidence that
they are doing that well, they should be required to publish details of these new measures on their websites.
Further, action needs to be taken to make it easier for CMAs and landowners to arrange environmental watering
of wetlands on private land. The legal complications that have proven such a barrier to CMAs diverting
environmental flows to wetlands on private land need to be ironed out, or at least reduced.
In part this may require legal change: for example, looking at ways to conduct environmental watering under
innovative legal arrangements that make it easier for landowners to accept environmental watering. In part it
may require behavioural change: for example, providing outreach services to understand and overcome
whatever holds landowners back from seeking and receiving environmental water on wetlands on private land.
Recommendations


Amend the Water Act 1989 (Vic) to include all wetlands on private land in the definition of ‘waterway’.



Explore and remove legal and behavioural barriers to environmental watering of wetlands on private land.

6.3 Prevent our most high value wetlands being destroyed
Whilst it may not be realistic to give all wetlands absolute protection, it makes sense to single out those wetlands
that have been identified as ‘high value’ and prioritised in the Victorian Wetlands Strategy, and give them a form
of legal protection that is a little stronger than just another ‘decision guideline’ or ‘factor to consider’.
There are a number of ways to do that, by introducing changes to the law, or simply by using legislative
provisions that already exist. A comprehensive response could include a combination of the following options.
The FFG Act
This could be a useful tool for giving strong protection to wetlands that are habitat to species or communities
listed under this Act. As discussed above, the Act gives the Secretary of DSE the power to make a Critical Habitat
Determination (CHD), followed by an Interim Conservation Order (ICO), which allows him or her to make legally
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binding directions to protect threatened species or communities. This power could easily be used to protect our
most high value wetlands, if the Minister chose to use it that way.
The CALP Act
This could be a useful way to compel landowners to protect wetlands on their land from gradual degradation
(which, according to our survey of CMAs, is the equal leading cause of wetlands decline). As mentioned above,
the CALP Act already empowers CMAs to require landowners to fulfil their duty of care. That duty of care is
focussed on actions that avoid damage to the land of others’, not an unlimited duty to maintain wetlands or
natural assets. However, some aspects (especially the duty to ‘protect water resources’) are relevant to wetlands
protection, and could be used more effectively — especially if combined with more support (see below).
Stronger planning schemes
This could be useful in protecting wetlands on private land from proposals to destroy them for development.
Planning schemes should be amended to reflect the identification of ‘high value’ wetlands. A good way to do this
would be to amend the relevant legislation to provide that, whenever a CMA identifies a wetland as ‘high value’
in their Regional Catchment Strategy, this must be reflected in the planning scheme.133
Planning schemes should also reflect the need to give ‘high value’ wetlands strong protection. One way to do
that is to create a new ‘wetlands overlay’, that prescribes conditions that planning decision-makers must follow
when dealing with applications to develop in or around wetlands, and which outright prohibits development that
would destroy or degrade those wetlands identified as ‘high value’. The same outcome could probably be
achieved through amendments and improvements to the existing Environmental Significance Overlay (ESO).
Improved EIA laws
Environmental Impact Assessment laws at a state and federal level can be a useful in identifying and avoiding
the impacts of development proposals on wetlands, where they are ‘triggered’. That is particularly so for
wetlands on public land, which are more likely to be covered by the EPBC Act. However, how effectively they do
this depends greatly on how the EPBC Act and the EE Act are reformed in the coming months and years. As
mentioned above, significant reform has been flagged for both of these Acts, in a broadly positive direction for
the EE Act, and a negative direction for the EPBC Act. For these Acts to provide effective protection for wetlands,
the EE Act needs to be reformed, and the proposals to strip back the EPBC Act need to be abandoned.
Recommendations


Use the already-existing but never-used powers under the Flora and Fauna Guarantee Act 1988 (Vic) to
declare ‘high value’ wetlands critical habitat, and issue Interim Conservation Orders (ICO) for them.



Use the existing powers under the Catchment and Land Protection Act 1994 (Vic) to require landowners to
take action consistent with their duty of care to the land, parts of which may relate to wetlands protection.



Amend the relevant legislation to require that, when a Catchment Management Authority (CMA) identifies
wetlands as high value, the planning scheme must reflect that.
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Amend planning schemes (through a ‘wetlands overlay’ or changes to the Environmental Significance
Overlay) to ensure that those wetlands identified as most high value cannot be destroyed or converted.



Replace the EE Act as recommended by the Environment and Natural Resources Committee of the
Victorian Parliament.

6.4 Support people to look after wetlands
According to the CMAs we surveyed, the leading threats to Victoria’s wetlands are removal for agriculture,
drainage for agriculture, or slow decline due to lack of management. Each of these threats reflects deliberate
choices made by landowners (especially private landowners) based on the costs and benefits to them.
This points to a failure to properly value our natural assets. As already discussed above, wetlands are immensely
valuable not only in terms of their intrinsic conservation value, but in terms of the financial value of the
ecosystem services that they provide. Yet the economic benefit to the public of maintaining those wetlands in
their natural state (thereby improving water quality, and guarding against expensive bushfires and floods) is not
reflected in a financial benefit to the landowner. If the decline in wetlands is to stop, that needs to change.
There is a range of existing market-based incentive schemes that would do that. Existing schemes like
EcoTender have already proven effective in securing wetlands protection that would not otherwise occur. They
also treat private landholders with fairness, recognising the pressures that many of them are already under, and
supporting them to support their wetlands (rather than mandating that they do so through regulation).
Our research shows a high level of support amongst CMAs for the use of these incentive schemes. They were
seen as a way to reach wetlands that could not otherwise be protected by regulatory measures.134 However,
CMAs also expressed concern that the institutional legal arrangements surrounding these deals needed to be
strong, to ensure that the promised improvements were actually made, and maintained in the long-term. 135
Finally, CMAs should be provided with a proper level of resources to enable them to fulfil their legislative and
policy obligations in regard to wetlands. That the current government has decided not to proceed with the
amalgamation of natural resource management bodies including CMAs as recommended through the Land and
Biodiversity Whitepaper does not change that. Wetland mapping, application of planning and management tools
and enforcement of regulation are resource intensive and cannot be done without adequate support.
Recommendations


Use new and existing market-based instruments to ensure that the value of wetlands’ ecosystem services
is reflected financially, and people are properly funded to look after wetlands.



Explore options for funding the maintenance and expansion of those instruments, including through
additional levies or offsets schemes on development that affects other wetlands.



Provide training, education and outreach programs to ensure that private landowners are properly
informed about these incentive schemes and about wetland management more generally.
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7

Give CMAs the resources they need to properly exercise their wetlands research and protection functions.

Conclusion

Victoria’s wetlands are amongst our most valuable ecosystems, both in terms of their invaluable role as
biodiversity sinks, and the valuable ecosystem services (like flood prevention, water purification and carbon
storage) that they provide.
Yet as the above analysis has shown, the legal and policy regime does not reflect that value. Victoria has no
coherent strategy for protecting and sustaining wetlands, and the patchwork of laws and policies that may cover
them in various circumstances does not provide a cogent or effective framework for turning around their decline.
This report has analysed the gaps in the system, and outlined some options for reform, in the hope that this
analysis provides the foundation for an improvement in the condition of our wetlands, and a change in the way
that we value these ecosystems.
We hope now that policy makers and stakeholders will take the next step, building on this analysis and taking
the action required to fix these problems. We are very happy to work with them further to do so.
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