
 

 

 

 

Submission 

 

to the 

 

Review of the Mineral Resources (Sustainable 

Development) Act 1990 (Vic) 

 

prepared by 

 

Environment Defenders Office (Victoria) Ltd 

27 September 2011 

 



 

Environment Defenders Office (Victoria) Ltd 2 

 

 

About the Environment Defenders Office (Victoria) Ltd 

The Environment Defenders Office (Victoria) Ltd (EDO) is a Community Legal Centre 

specialising in public interest environmental law. Our mission is to support, empower and 

advocate for individuals and groups in Victoria who want to use the law and legal system to 

protect the environment. We are dedicated to a community that values and protects a healthy 

environment and support this vision through the provision of information, advocacy and 

advice. In addition to Victorian-based activities, the EDO is a member of a national network of 

EDOs working to protect Australia’s environment through environmental law. 
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Introduction 

The EDO welcomes the opportunity to make a submission to this review.  As an independent, not-

for-profit organisation dedicated to practising and promoting public interest environmental law, the 

EDO’s focus in this review is to ensure that the Mineral Resources (Sustainable Development) Act 

1990 (Vic) (MRSD Act) secures a safe and healthy environment. 

We have already made a detailed submission to the Parliamentary Inquiry into Greenfields Mineral 

Exploration and Project Development (the Parliamentary Inquiry), attached.1  In light of the late 

stage to which this review has already progressed, this submission will add a few brief points to 

that earlier submission, to address the specific matters raised by the Discussion Papers. 

Work Plans and Work Authorities 

General comments 

EDO opposes the removal or weakening of existing requirements unless they are replaced with 

strong requirements that effectively protect the environment.   

EDO made detailed recommendations for reform to the assessment and approval process for 

mining projects in Victoria in our submission to the Parliamentary Inquiry.2  The regulatory 

framework for assessing and approving mining projects in Victoria is currently split into several 

different yet overlapping stages, all of which take considerable time and energy, but none of which 

effectively protects the environment or communities.   

We agree that reform is necessary.  The assessment and approval regime needs to be overhauled 

and replaced with a single, integrated procedure for assessing the environmental and other 

impacts of mining proposals, and deciding whether or not they should go ahead and on what 

conditions.  This will require broad reform of Victoria’s environment impact assessment laws.  

However, that does not mean assessment and approval requirements should be removed.  

Overhauling existing requirements to create an integrated assessment and approval process is not 

the same thing as partially dismantling what we already have.  We oppose the removal of existing 

requirements unless they are replaced with protections that are at least as strong. 

Is there a need for work plans for mineral exploration, mining and quarrying operations?  Should 

work plans be made more generic and risk-based? 

EDO strongly opposes the abolition of work plans.  Nothing else in the MRSD Act requires the same 

level of assessment of how the mining project is to be conducted, and how the environment will be 

protected.  A general duty of care is a wholly inadequate substitute. 

EDO also has concerns about making work plans more generic and risk based.  Although this 

approach carries some benefits in terms of flexibility and the ability to respond to new and 

unexpected risks, it can lapse into weaker regulation or self-regulation.  For that reason, the 

Commission of Inquiry into the Montara Oil Spill recommended that the equivalent plans for 

offshore petroleum extraction include more specific minimum requirements.3 

                                                
1 EDO, Submission to the Inquiry into Greenfields Mineral Exploration and Project Development in Victoria, 2 

September 2011 (Parliamentary submission). 
2 Parliamentary Submission, 6-8. 
3 Montara Commission of Inquiry, Report of the Montara Commission of Inquiry (2010), recommendation 66. 
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Should a work plan be required where an EES is prepared?  Should it be part of the EES process 

and exhibited with the EES document? 

Work plans should be required and used as part of the EES process.  This will avoid duplication 

between the EES and the work plan, and ensure that the outcomes of the EES are enshrined in the 

legally binding requirements of the work plan.   

This question highlights many of the inadequacies with the Environment Effects Act 1978 (Vic) and 

environmental impact assessment in Victoria — a regime which creates costs and delay for 

proponents, but does very little to protect the environment.  EDO notes the report recently 

released by the Environment and Natural Resources Committee of the Victorian Parliament, and 

supports a comprehensive overhaul of the EE Act.4  This will need to be considered in reviewing the 

MRSD Act. 

Publication of Work Plans 

Work plans should be readily publicly available, as required by the MRSD Act. 5  In our experience, 

community members have considerable difficulty obtaining these work plans.  Given that these 

plans are such an important way to protect the environment in mining operations, it is imperative 

that they are available to affected communities.  It is not acceptable to refuse to publish them on 

the basis that they contain commercial-in-confidence information.  We see no reason why these 

plans should be kept confidential.  Either the information they contain is not truly confidential as a 

matter of law, or that information should not have been included in a public document like a work 

plan in the first place. 

The existing MRSD Act requirement that work plans be provided on request must be honoured.6  It 

must be strengthened by imposing a time limit of 10 business days.  The easiest way to make 

these available would be to put them on the DPI website in an easily accessible place (not GeoVic). 

Should the formal grant of a Work Authority be required?   

EDO supports the retention of a Work Authority as a formal approval requirement.  Unless the 

‘checklist’ of requirements that a Work Authority relates to can be integrated into another legally 

binding assessment and approval requirement, it should not simply be abandoned. 

Planning 

Do mineral resources require further protection or consideration in the processes for public land 

planning and in statutory land use planning, under the Planning and Environment Act 1987 (Vic)?  

If so, what additional mechanisms (e.g. mineralisation impact statements) could be employed? 

EDO made detailed recommendations on this point in our submission to the Parliamentary Inquiry.7   

It is wrong to assume that mining deserves ‘further protection or consideration’ in planning.  

Mining (especially for coal or coal-seam gas) often carries considerable social, economic and 

environmental costs, which need to be weighed against the benefits, and against other competing 

land uses like food production and environment conservation.   

                                                
4 Environment and Natural Resources Committee, Inquiry into the Environment Effects Statement Process in 

Victoria, 1 September 2011. 
5 Mineral Resources (Sustainable Development) Act 1990 (Vic) s 74. 
6 Mineral Resources (Sustainable Development) Act 1990 (Vic) s 74. 
7 Parliamentary Submission, 6-7. 
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A more sophisticated approach to adjudicating the conflict between mining and other competing 

land uses is required.  EDO supports a strategic planning process to identify land use requirements 

for food production and environment conservation, implemented through a combination of ‘no go’ 

zones and better environmental impact assessment for mining proposals.  

Enforcement 

Do the enforcement tools provided in the MRSD Act provide a flexible and efficient means of 

improving industry compliance and where necessary addressing non-compliance?  Is there scope 

for other mechanisms, such as enforceable undertakings?  Should more offences be subject to 

infringement notices? 

Strong enforcement is a critical part of ensuring industry compliance with the law. The experience 

with the Environment Protection Authority (EPA) over the past few years also shows the need for a 

vigorous and diligent policy of enforcing breaches of the law.  The EPA has learnt the dangers of 

under-enforcement through incidents like the Cranbourne landfill incident, as criticised in reports 

from the Ombudsman, Auditor-General and the EPA’s own Compliance and Enforcement Review.8  

DPI should learn from this, and ensure that breaches of the MRSD Act are actually enforced.  

EDO supports the use of alternative enforcement mechanisms, including enforceable undertakings, 

under the MRSD Act.  The EPA has a useful model for enforcement in this respect.  The EPA has a 

wide range of enforcement mechanisms available to it, including enforceable undertakings.   

DPI should also develop more detailed enforcement policies and procedures setting out when 

certain powers will be used (especially the powers to make a stop-work order,9 and to cancel a 

licence)10 would be consistent with best practice enforcement, and provide a clear signal to 

proponents that breaches of the Act will be enforced. 

Further, the EPA now publishes all its enforcement activities (including outcomes) on its website.11   

DPI should follow this example, and publish a list of all enforcement actions it has taken (including 

issuing infringement notices) in each financial year on its website. 

Finally, as outlined in our submission to the Parliamentary Inquiry, EDO supports the inclusion of 

an open standing enforcement provision in the MRSD Act.12  The MRSD Act should be amended to 

allow any person to enforce a breach of the Act (or an instrument made binding under it).  This 

would give communities the right to ensure that their legal rights are upheld.  It is also a great way 

to ensure that the law is upheld, at no cost to DPI or the Government. 

                                                
8 See Victorian Auditor General’s Office, Hazardous Waste Management; Victorian Auditor-General’s Report, 

June 2010 http://www.audit.vic.gov.au/reports__publications/reports_by_year/2009-

10/20100906_hazardous_waste.aspx at 7 October 2010; Ombudsman Victoria, Brookland Greens Estate — 

Investigation Into Methane Gas Leaks, October 2009 

http://www.ombudsman.vic.gov.au/resources/documents/Brookland_Greens_Estate1.pdf at 7 October 2010; 

EDO, Implementation and enforcement of the Environment Protection Act 1970: Monitoring Victoria’s 

Environmental Laws Report No 1 (2011).   
9 MRSD Act s 110. 
10 MRSD Act s 38. 
11 http://www.epa.vic.gov.au/compliance-enforcement/enforcement.asp.  
12 Parliamentary Submission, 10. 
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Native Vegetation 

Are alternative arrangements to managing native vegetation disturbances resulting from mineral 

exploration activity required?   

EDO is generally opposed to expanding the categories of native vegetation clearance which are 

exempt from the requirement to obtain a permit (and, presumably, offsets) under VPP cl 52.17.  

These requirements are there for a reason.  They must be taken seriously — particularly the 

primary obligation to avoid native vegetation clearance — not constantly circumvented.  Exempting 

activities like mineral exploration is liable to lead to further incremental losses in the extent and 

quality of native vegetation in Victoria. 

Is more flexibility required with the current offset arrangements for native vegetation disturbance 

by mineral and extractives activities? 

EDO does not oppose increased flexibility, so long as it does not undermine the environmental 

objectives of our native vegetation laws.  However, many of the suggested changes are likely to 

undermine the environmental integrity of these requirements.   

Strategic reserves, for example, have the potential to improve outcomes for the environment and 

for industry; but our experience with these types of arrangements has shown that they are liable 

to undermine environmental outcomes if poorly implemented.13  EDO will only support strategic 

reserves if they are implemented so as not to undermine overall environmental outcomes. 

EDO opposes increased use of payments in lieu.  It would increase the risk that offsets are 

inadequate or unreliable, and shift that risk from private proponents to the government and the 

environment. 

Water 

What industries could potentially require unsustainable water use?  How could the impacts of 

unsustainable water use be managed by the industry? 

As outlined in our submission to the Parliamentary Inquiry, mining — especially coal and coal-seam 

gas mining — often requires large amounts of water.14  To ensure that mining is not allowed in 

areas where the local water resources cannot support it, EDO supports a strategic planning process 

to identify minimum environmental requirements, implemented through ‘no go’ zones closed to 

mining, and supplemented by comprehensive environmental impact assessment for new proposals.  

Such a process would ensure that if water use is unsustainable, it would not just be ‘managed’ — it 

would not happen at all. 

How could new water resources be allocated fairly? 

EDO opposes granting companies rights to water if they have invested in defining it.  Water is a 

public good, and should remain a public good for the benefit of the environment and the whole 

community.  Any move to allow companies to obtain priority private rights to water in return for 

their investment in defining it would be a dangerous step towards privatising this vital common 

resource.  If a company invests in water resources definition, the water authority has the power to 

                                                
13 See, for example, the Strategic Impact Assessment (SIA) under the Environment Protection and Biodiversity 

Conservation Act 1999 (Cth) that followed the expansion of the Urban Growth Boundary, which EDO has 

criticised: EDO, Submission in response to Strategic Impact Assessment Report for Environment Protection and 

Biodiversity Conservation Act 1999, 17 July 2009. 
14 Parliamentary Submission, 4. 
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grant them an allocation in recognition of their efforts, on the proviso that it is sustainable to do 

so.  Priority is neither necessary nor desirable. 

Crown Land Access 

How could the consent process for access to restricted Crown land be streamlined to provide more 

timely approvals?  What other changes could be made to improve land access for prospecting, 

exploration and mining without adversely impacting on Crown land values? 

EDO strongly opposes the suggestion that mining be allowed in national or state parks.  National 

and state parks are declared based on their outstanding biodiversity and environmental values, 

and their outstanding contribution to Australia’s natural and cultural heritage.  Any suggestion that 

mining be allowed in these areas, even if only underground, is seriously misguided.  Underground 

mining activities still have considerable potential to damage national and state parks through 

subsidence, or other indirect impacts. 

EDO strongly opposes the suggestion that the process for approving mining on restricted Crown 

land be streamlined.  Indeed, EDO opposes the suggestion that mining be approved on restricted 

Crown land.  Nature conservation reserves, regional parks and historic reserves are reserves for a 

reason.  They should not be put at risk, or damaged, or lost completely, due to mining. 

Coal Seam Methane 

As outlined in our submission to the Parliamentary Inquiry, EDO supports a moratorium on new 

coal-seam gas mining in Victoria, based on the potentially catastrophic but as-yet-uncertain 

environmental and social impacts of this type of mining.15  Consistent with that position, we are 

sympathetic to a royalty being imposed on coal-seam gas that is at least equal to that imposed on 

petroleum under the Petroleum Act 1998 (Vic). 

However, we do not support the redefinition of coal-seam gas as ‘petroleum’.  We see no pressing 

reason to change the definition, and no clear and obvious benefits that would flow from doing so. 

                                                
15 Parliamentary Submission, 6. 


