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About the Environment Defenders Office (Victoria) Ltd

The Environment Defenders Office (Victoria) Ltd (‘EDO’) is a Community Legal Centre specialising in public interest  
environment law. We support, empower and advocate for individuals and groups in Victoria who want to use the law  
and legal system to protect the environment. We are dedicated to a community that values and protects a healthy  
environment and support this vision through the provision of information, advocacy and advice.

In addition to Victorian-based activities, the EDO is a member of a national network of EDOs working  
collectively to protect Australia’s environment through public interest planning and environmental law.
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Facsimile: 03 8341 3111 
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Post: PO Box 12123, A’Beckett Street  VIC  8006 
Address: Level 3, the 60L Green Building, 60 Leicester Street, Carlton

How you can help the EDO and our work

We are the only public interest environmental legal service people can turn to, but we need public support to enable us 
to do all the work we do. If you would like to help, you can make a tax-deductible, secure donation online – it only takes a 
few minutes to support our work.

Donate at: www.givenow.com.au/edovic

SEEK LEGAL ADVICE REGARDING SPECIFIC CASES

While all care has been taken in preparing this publication, 
it is not a substitute for legal advice in individual cases.  
For any specific questions, seek legal advice.
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1 Executive summary

The EDO embarked on its ‘Environmental Justice Project’ in July 2011, the purpose of which is to explore the 
application and relevancy of the concept of Environmental Justice in the State of Victoria and in Australia more broadly. 
‘Environmental justice’ is an established concept in the United States of America, with a large number of states having 
some policy on environmental justice and several community and activists groups self-identifying specifically as 
‘environmental justice’ organisations. Given this rich history, the EDO wondered why the concept – the study of the equity 
issues surrounding environmental policy and decision-making – had not yet gained traction here. 

The EDO selected three cases studies to investigate the broad applicability of environmental justice in Australia: residents 
impacted by the Tullamarine toxic waste dump, Indigenous Nations and their involvement in the formulation of the 
Murray-Darling Basin Plan, and those living in rural areas trying to participate in land use management decisions. 
Interviews were conducted with members of these case study communities regarding inequitable environmental impacts 
felt by them and their attempts to participate in the decision-making processes that result in those impacts. 

It was found that the residents living near the Tullamarine toxic waste dump have for decades shouldered the burden of 
toxic waste on behalf of Victorians, and all of the impacts that went with it. This unfair distribution of environmental risk 
has never been acknowledged, and the residents were denied sufficient information about the impacts of the dump and 
for many years were shut out of decision-making processes regarding it. 

Indigenous people living in the Murray-Darling Basin were identified as specially affected by the governance reform 
process for the future management of the Murray-Darling Basin system. Accordingly, they were consulted widely in the 
formulation of the Basin Plan by the Murray-Darling Basin Authority, a process to which Indigenous people devoted many 
hundreds of hours in good faith. The extensive input of Indigenous people into this process was largely ignored in the final 
revision of the draft Basin Plan. 

The third case study showed that people living in rural areas often bear a high burden of environmental harm for 
projects that do not serve their local community, but rather benefit city people or private companies. The vulnerability 
of communities to this can be attributed to their geographic location and is often independent of the level of social and 
economic disadvantage experienced in the community. Barriers to participation in the decision-making processes for 
these projects were exacerbated by the geographic remoteness of the communities. 

Specific legislative requirements are needed in Australia, similar to those in the United States of America, that seek to 
protect the interests of communities which endure a disproportionate burden of environmental risk and degradation 
compared to others. This firstly requires these communities to be identified: more research must be done around the 
environmental conditions being faced by socially disadvantaged Victorians including a mapping exercise overlaying socio-
demographic data with geographic information about where poor environmental quality exists to be undertaken.

The case studies also revealed that while there are provisions for formal consultation in land use and natural resource 
management processes in Victoria, opportunities for genuine participation in decision-making are sorely lacking. The 
communities examined were offered and participated in consultation by government authorities as required by law, but 
in no case did people feel that they meaningfully influenced the outcome of the processes in which they had an interest. 
Many in the case study communities resorted to protest and other informal avenues of participation to seek authority and 
influence in the process. 

Having established principles of environmental justice would have assisted the case study communities in their various 
struggles. The project results indicate the wide-ranging applicability of environmental justice in Victorian and Australia, 
if only the concept can gain traction. For this to occur the Australian non-government sector will be required to take a 
strong interest in the concept, and for a shift in the mainstream environment movement towards embracing the values of 
social justice.
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RECOMMENDATIONS

1. More research must be done investigating the environmental conditions being faced by socially 
disadvantaged individuals and families in Victoria, and then for a distribution mapping exercise to be 
undertaken. Such research will be important to draw conclusions around the existence of environment 
injustices in Victoria, and to prompt discussion around what solutions are available to respond to this.

2. Further research is required to examine the specific distributive justice issues facing rural and remote 
Victorian communities. If high impact natural resource and/or land use projects or activities must 
be imposed on these communities in the future, the Victorian government should consider a pilot 
program for the affected residents to in some way access benefits from these (rather than the benefits 
accumulating solely with a corporation or with a community remote from the site).

3. Better resourcing and education of government agencies to plan and make decisions and regulations 
that take climate change into account.

4. Law reform to incorporate equitable distribution of environmental risk as a key consideration of natural 
resource, land use and environmental decision-makers in Victoria. Avoidance of an environmentally 
unjust outcome should be incorporated as a key objective of decision-making.

5. An education program to increase interest within environment, health and welfare groups about 
environmental justice and human rights laws as a pathway to achieving environmentally just outcomes. 
A network to facilitate stronger relationships among these sectors would also be beneficial.

6. Research to investigate opening up environment and planning systems in Australia to allow for the 
meaningful incorporation of Indigenous ecological knowledge and values in decision-making.

7. Funds be provided to MLDRIN or another representative Indigenous body in the Basin to further 
investigate and define concepts of cultural water, and with independent legal assistance derive 
a method for these concepts to be incorporated in to the governance framework for the future 
management of the Basin. 

8. Law reform to include provision in the Water Act to facilitate Recommendation 7.

9. Law reform to require the Department of Primary Industries (DPI) to inform the public about proposals 
for mining that may affect them, and to require applicants for all licences to directly notify the local 
council and any persons within 2 km of the application area of their application by mail. Communities 
should also be given the right to apply to the Victorian Civil and Administrative Tribunal to appeal an 
approval decision, and to enforce mining laws.

10. The development of a proposal for Right to Know legislation, with the objective of enabling immediate 
access to information (without exemptions) on matters impacting the health, well-being or quality of 
life of individuals. This should include the requirement for maps showing the location of contaminated 
or dangerous sites to be available on government websites, so that information is accessible to 
potential residents of affected areas.

11. The passing of improved Freedom of Information laws in Victoria. The more recent Queensland 
and NSW laws could be looked at as a model for the Victorian jurisdiction. The adoption of on-line 
Information Statements similar to that required by the Freedom of Information Act 1992 (WA) is also 
recommended. 

12. Adequate resourcing of government departments to fulfil the objectives of Freedom of Information 
legislation. 

13. Law reform enabling decision-makers to impose conditions on planning and environmental approvals 
requiring the provision of information by proponents of projects or activities to local residents on 
request. Such conditions should be mandatory for large, high-impact projects and in particular for 
Public-Private Partnerships (PPPs). 
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14. Community groups and representative bodies must be sufficiently resourced to participate in 
consultation processes offered to them. For proposed projects or activities of a certain magnitude, 
funds should be contributed by proponents for this. These funds should enable groups to employ a 
person to manage consultation on behalf of the community, if they wish. Funds might also be used to 
engage expert and legal assistance.

15. Law reform regarding the conduct of PPPs generally, specifically acknowledging that independence in 
assessment, decision-making and enforcement for these projects is problematic and that there must 
be added caution to ensure that environmental justice is achieved. Reform should include:

1. The requirement that an independent body be responsible for assessing and deciding on projects 
or activities that will be structured as PPPs. 

2. The requirement that the private partner for a PPP be appointed prior to any environmental 
approvals processes commencing and for that private body to be the proponent for the purposes 
of the relevant assessments and approvals. 

3. The requirement that if a PPP is approved, a condition must be implemented through the relevant 
approvals requiring the provision of information by proponents of projects or activities to local 
residents on request. The private partner in a PPP should also be treated as a public agency for the 
purposes of public access to documentation under the Freedom of Information Act 1982 (Vic).

16. Law reform to mandate that for development projects or activities that attract significant public 
interest (for which there can be criteria), funds are provided to the community to commission their 
own expert advice on environmental impacts to provide to the decision-maker in support of their 
arguments. The US EPA’s Superfund Program could be looked at as a model for this.

17. A program of community-based participatory research to be developed and implemented by the 
Victorian government. 

18. An education program be designed and implemented to train scientists and other technical experts in 
dealing with community experiential evidence.

19. Investigations be made into a possible pilot project for a community decision-making body. EDO is well-
placed to represent the community to seek a proponent who would be willing to hand the community 
a more formal role in decision-making regarding a potential project. This could be trialled on an 
experimental basis at first.

20. Law reform to require government to undertake an ‘environmental justice assessment’ prior to 
commencing consultation to assess the needs of impacted communities. This should then inform 
decisions regarding the provision of materials and service to the stakeholders and decisions regarding 
timeframes for consultation.

21. Increased funding to community legal organisations to ensure affordable and quality legal services to 
people in rural and regional areas on environmental, health and quality of life matters. 

22. Increased funding to environmental advocacy organisations to increase their outreach to rural areas, 
and to provide support to local groups to raise the profile of rural environmental issues across the State 
of Victoria. 

23. The relocation of existing government services relevant to environmental matters, or the provision of 
additional services, facilities and staff in rural and regional areas. 

24. Funding be made available specifically to rural community groups who play an important role in 
providing access to information and participation opportunities (whether these be formal or informal) 
to those in rural and remote communities.
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25. Resourcing of a program to educate low-income communities about both their formal and informal 
rights to participate in decisions that impact them. There are a range of existing organisations in 
Victoria that would be well placed to deliver such a program.

26. Similar to Recommendation 24 above, funding be made available to grass-roots organisations 
across the board, in acknowledgement of the important role that they play in facilitating access to 
participation opportunities for community members. In certain circumstances, several organisations 
will require funding. 

27. Support for community organisations in the area of governance, so that they have structures in place 
to democratically represent their members.

28. Education within government to ensure that representative organisations are not relied upon solely 
in consultation processes and that there are participation opportunities made available to individuals, 
also.

29. The creation of a public fighting fund, to which potential applications in legal proceedings can apply 
and be granted funds to pay legal fees and, in special circumstances, to be indemnified against an 
adverse costs order. 

30. Increased funding to bodies that can educate people on how to access courts and tribunals and how to 
otherwise participate in planning and policy decisions that will create environmental risks or adverse 
impacts. 

31. The passing of open standing laws in Victoria allowing the broad right to enforce and seek review by a 
court of environmental laws.

32. Interested groups should consider forming an Environmental Justice Network to progress the 
objectives of environmental justice in Victoria and Australia. The first role of this network could be to 
develop a set of Principles of Environmental Justice, to serve as a defining document for the Network 
and to form the basis of advocating for environmental justice to government.

33. The Victorian Government should make a high-level policy commitment to work towards 
environmental justice in Victoria. In the first instance this should involve a mapping exercise of existing 
government policies and programs that are relevant to environmental justice, and creation of a cross-
departmental group to lead research and seek further understanding of environmental justice issues in 
Victoria. 
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2 Introduction 

Many have noted that across the world, adverse environmental impacts fall disproportionately on the poorer nations and 
on particularly socially disadvantaged groups within nations or regions.1 

Over the past 30 years, an ‘environmental justice’ movement has developed, particularly in the United States of America 
(US), that studies, critiques and advocates for equality and fairness in the distribution of environmental harms and 
benefits (distributive justice), and for the rights of affected communities to participate in decision-making regarding these 
distributions (procedural or participatory justice). 

However, environmental justice, as it is understood in the US, has had limited impact or application in other parts of the 
world. The term environmental justice is little used in Australia and when it is used it tends to be in a fairly loose way 
that fails to appreciate the rich context of the US. There are signs, however, that the concept is starting to take hold here. 
The Victorian Environmental Protection Authority (Victorian EPA) is currently considering how the concept might be 
developed and applied by it in a policy and regulatory context. 

EDO is a not-for-profit community legal centre specialising in public interest environmental law. The clients we 
serve include individuals, community groups and conservation groups who become involved in an environment 
protection dispute or need to use the law in some way to protect the environment. People who approach EDO for 
advice or assistance are not required to undergo a means test to qualify for that assistance. EDO applies a merits 
test to applications, which means that if assistance to the applicant might result in protection of the environment or 
an improvement to environmental laws, then that application for assistance will likely be successful (dependent on 
resources).

Generally speaking, those that seek out our services are those who can be categorised as environmentally conscious or 
‘green’, or have a direct interest in the conservation of nature. Generally speaking, these people are educated and middle 
class. They are not representative of an ethnic minority, they are not of Indigenous or Torres Strait Islander descent and 
they are not otherwise socially or economically disadvantaged.

Because the EDO is not routinely approached by members of disadvantaged or marginalised communities, it might be 
concluded that these communities ‘don’t care’ about the environment. EDO does not agree with this conclusion. The US 
experience has shown that these communities do care about the environment, but they do so in a different frame; one of 
‘quality of life’ rather than the traditional ‘green’ context. The ability of these communities to engage with environmental 
decision-making processes is also different due to education rates and political disempowerment.

The EDO’s Environmental Justice Project considers the notion of environmental justice as it applies to the Victorian 
context of environmental regulation, politics and policy. It does so through the consideration of three cases studies. 
The cases studies have in common individuals and groups who are struggling against government or industry for better 
and more equitable environmental outcomes in their communities. They have experienced varying levels of success. 
EDO consulted with these communities and explored their respective abilities to access environmental justice, how 
environmental justice might be a useful concept in their plights and how it might be used to identify areas of unmet need 
in these communities. Broadly, these case studies have been undertaken to explore the wide-ranging applicability of 
environmental justice in Australia. 

2.1	 Environmental justice – history and origins

‘Environmental Justice’ is the name of the social movement that emerged in response to the particular problems faced by 
minority populations in the US in the early 1980s.2 Many point to the protests in Warren County in North Carolina in 1982 
as the first to draw significant media attention o the issue of ‘environmental racism’.3 The attention focussed on residents 
of the predominantly African-American community who protested against the location of a toxic soil waste disposal 
facility in their county. It was ‘what happens when people fear that their lives and health are being disproportionately put 

1 Crescy Cannan, ‘The Environmental Crisis, Greens and Community Development’ (2000) 35 Community Development Journal 365.

2 Mick Hillman, ‘Environmental Justice: A Crucial Link between Environmentalism and Community Development?’ (2002) 37 Community Development Journal 349.

3 See Gordon Walker, ‘Beyond Distribution and Proximity: Exploring the Multiple Spatialities of Environmental Justice’ (2009) 41 Antipode 614; Paul Mohai, David Pellow and J Timmons 
Roberts, ‘Environmental Justice’ (2009) 34 Annual Review of Environment and Resources 405.
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at risk because of the color of their skin or the sound of their accent’.4 

Throughout the following decade, local communities continued to demand environmental equality and justice through 
grassroots activism.5 Parallel to this wave of activism, researchers set about documenting the unequal impacts of 
environmental pollution on different social classes. 

The US General Accounting Office undertook an early study in 1983, which found that in the cases of the four major 
landfills in the South of the US, all of the communities surrounding them were predominantly African American. This 
prompted a further study by the United Church of Christ Commission for Racial Justice to investigate whether this pattern 
in the South was part of a national trend. It was.6 The 1987 report Toxic Wastes and Race in the United States7 was the first 
significant body of work proving the correlation between the racial and socioeconomic communities and hazardous waste 
sites. The term ‘environmental classism’ was coined.8 

What followed was the production of extensive literature on the issue, lead by Robert Bullard’s 1990 book Dumping in 
Dixie: Race, Class and Environmental Quality:9

‘A wealth of environmental justice literature has demonstrated that many low-income populations ... live in neighborhoods that are 

differentially burdened by noxious land uses such as land-fills, hazardous waste sites, incinerators, publically owned treatment works ..., 

energy production facilities, petrochemical plants, and heavily trafficked roadways due to discriminatory and exclusionary zoning.’10 

The United States Environment Protection Agency (US EPA) evidently felt the pressure of these studies, and in 1990 set up 
an Office of Environmental Equity (later re-named the Office of Environmental Justice) and commissioned its own study 
into the issue. In 1992 the US EPA’s report ‘Environmental Equity: Reducing Risks for All Communities’11 detailed a number 
of recommendations to address environmental injustices. This was the first official acknowledgement of the issues 
identified by the environmental justice movement, and the first step toward addressing these issues.12 

The momentum continued and in 1994, President Bill Clinton issued Executive Order 12898 calling on all federal agencies 
to take environmental justice concerns into account in all rule-making13 and prohibiting discriminatory practices in 
programmes receiving federal funds.14 This decision marks the apex of the environmental justice movement’s influence, 
and it is this achievement which really sets apart the progress of the movement in the US from the rest of the world. 

By 2009, 41 US states had some policy on environmental justice and California had an environmental justice law.15 
By 2007, the US EPA’s Office of Environmental Justice has distributed more than 800 grants to local groups aimed at 
increasing their capacities to achieve environmental justice in their communities.16 Today, there are a huge number of 
community and activist groups in the US that self-identify specifically as ‘environmental justice’ organisations and work 
exclusively in this space. It has been described as ‘one of the most active social movements in the United States today’.17 

‘Environmental justice’ is a term that has been adopted and used to some degree outside the US, particularly in the 
context of international environmental law. However this adoption and usage has tended to be restricted to specific 
circumstances or particular issues rather than as an organising principle for a broad movement as it is in the US. A 
particular example is that dialogue around climate change acknowledges the ‘common but differentiated responsibilities’ 
of nations, where:

4 Mohai, Pellow and Roberts, above n 3, 406.

5 Luke W Cole and Shelia R Foster, From the Ground up: Environmental Racism and the Rise of the Environmental Justice Movement (New York University Press, 2001).

6 Mohai, Pellow and Roberts, above n 3.

7 Commission for Racial Justice, Toxic Wastes and Race in the United States: A National Report on the Racial and Socio-Economic Characteristics of Communities with Hazardous Waste Sites 
(United Church of Christ, Public Data Access Inc, 1987).

8 Hillman,’ ‘Environmental Justice’, above n 2.

9 Robert D Bullard, Dumping in Dixie: Race, Class and Environmental Quality (Westview Press, 1990).

10 Sacoby Wilson, Malo Hutson and Mahasin Mujahid, ‘How Planning and Zoning Contribute to Inequitable Development, Neighborhood Health and Environmental Injustice’ (2008) 1 
Environmental Justice 211, 213.

11 United States Environmental Protection Agency (‘US EPA’), ‘Environmental Equity: Reducing Risk for All Communities’ (Report, US EPA, June 1992).

12 Mohai, Pellow and Roberts, above n 3, 410.

13 Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, Executive Order No 12898, 59 Fed Reg 7629 (11 February 1994)

14 Julian Agyeman, ‘Constructing Environmental (in)Justice: Transatlantic Tales’ (2002) 11(3) Environmental Politics 31.

15 Mohai, Pellow and Roberts, above n 3, 422.

16  Troy D Abel and Mark Stephan, ‘Tools of Environmental Justice and Meaningful Involvement’ (2008) 10 Environmental Practice, 152.

17 Cole and Foster, above n 5, 165.
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‘the developed countries acknowledge the responsibility that they bear in the international pursuit of sustainable 
development in view of the pressures their societies place on the global environment and of the technologies and financial 
resources they command.’18

There are often environmental justice elements in these dialogues, but environmental justice is rarely referred to as a 
guiding principle. There have been other applications of environmental justice in countries other than the US, but again in 
quite narrow contexts19 and often by US academics. 

The United Kingdom (UK) is perhaps the exception to this,20 and has various non-government organisations (NGOs) 
working in this space. The first protest action in the United Kingdom to use environmental justice language was in 
Scotland in 1998, in response to a plan to extend a cluster of landfill sites to accommodate toxic waste from a wealthy 
county near London.21 The UK now has a specific environmental justice think tank and social enterprise called ‘Capacity’, 
which provides links between community action and policy development to support individual, community and 
neighbourhood rights to a clean and healthy environment.22 Capacity is also a co-founder of the UK Environmental Justice 
Network, a group that works with members, community groups, NGOs and the private and public sector to lobby and 
campaign for environmental justice in the UK.23 

2.2	 Definitions and applications – what is environmental justice?

The environmental justice movement still struggles with the question of definitions. In 1999, Robert Bullard, one of 
the most pre-eminent scholars in this area, described environmental justice to be the principle that ‘all people and 
communities are entitled to the equal protection of environmental and public health laws and regulations’.24 Ways that 
the movement has been described include ‘environmental racism’, ‘environmental classism’ and ‘environmental equity’. 

Bullard has said [in an interview]:

‘[t]he environmental justice movement has basically redefined what environmentalism is all about. It basically says that the 
environment is everything: where we live, work, play, go to school, as well as the physical and natural world. And so we can’t 
separate the physical environment from the cultural environment.’25 

UK based researcher Mick Hillman, with a slightly different emphasis, has suggested that for many, environmental justice 
‘has become a civil rights issue in the same way as access to voting, employment and health services constitutes social 
and economic injustice’.26 These comments highlight the broad definition of ‘environment’ encompassed in environmental 
justice and the strong links in the movement to human rights.

Similarly there is no uniform view as to what amounts to an environmentally just society. Cory Fleming and Katrena Hanks 
suggest that it is ‘the development of a holistic, community based, participatory and integrative paradigm for achieving 
healthy and sustainable communities for all people’.27 

There are also differing opinions on what ‘justice’ ought to mean. In recent years, the accepted definition of 
environmental justice in the US has evolved to incorporate more than just questions of distribution, or ‘who gets what’ 
of environmental harms and benefits. The developing view, as David Schlosberg finds, is that additional elements often 
underlie environmentally unjust outcomes,28 including: 

1. recognition of the expanded moral community that is affected by ecological risk;

18 Rio Declaration on Environment and Development, June 1992, Principle 7.

19 See, for example, Salmon, P ‘Access to Environmental Justice’ (Edited paper presented at Conference on Environmental Justice and Market Mechanisms: Key Challenges for Environmental 
Law, The University of Auckland, New Zealand, 5-7 March 1998) and Samuel Assembe Mvondo, ‘Decentralized Forest Resources and Access of Minorities to Environmental Justice: An 
Analysis of the Case of the Baka in Southern Cameroon’ (2006) 63 International Journal of Environmental Studies 681.

20 See, for example, Walker, above n 3; Agyeman, above n 14. 

21 Walker, above n 3, 623.

22 Capacity Global, About Us <http://www.capacity.org.uk/home/about.html>

23 Capacity Global, Networks and Partnerships <http://www.capacity.org.uk/policyandadvocacy/networks.html>

24 Mohai, Pellow and Roberts, above n 3, 407.

25 Errol Schweizer,‘Environmental Justice: An Interview with Robert Bullard’ (1999) July Earth First! Journal <http://www.ejnet.org/ej/bullard.html>.

26  Hillman, ‘Environmental Justice’, above n 2, 350.

27  Cory Fleming and Katrena Hanks, ‘Not Business as Usual: Using Collaborative Partnerships to Address Environmental Justice Issues’ (Report, International City/County Management 
Association, 2004).

28  David Schlosberg, Environmental Justice and the New Pluralism: The Challenge of Difference for Environmentalism (Oxford University Press, 1999).

http://www.capacity.org.uk/home/about.html
http://www.capacity.org.uk/policyandadvocacy/networks.html
http://www.ejnet.org/ej/bullard.html
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2. participation and critical deliberation by citizens and representatives of the larger community-at-risk in all 
environmental decision-making;

3. precaution to ensure the minimisation of risk in relation to the larger community;

4. fair distribution of those risks;

5. redress and compensation for those parties who suffer the effects of ecological problems.29

In this regard environmental justice is a substantially different concept to what it was when it began.30 

Reflecting this evolution, the US EPA’s definition of environmental justice in 2001 was as follows:

‘[T]he fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with 
respect to the development, implementation, an enforcement of environment laws, regulations, and policies. ... It will be 
achieved when everyone enjoys the same degree of protection from environmental and health hazards and equal access to 
the decision-making process to have a healthy environment in which to live, learn and work.’31

But, in spite of its many definitions and applications over time, environmental justice still deals with two main questions: 
how environmental risk is distributed and to what extent the public can participate in decisions about the environment.

2.3	 Does environmental justice exist in Australia? 

In stark contrast to the 30 years of progress in this area in the US, the words ‘environment’ and ‘justice’ are rarely uttered 
in the same sentence in Australia and the concept has certainly not been a focus of discussion or debate. In Victoria 
(and in Australia generally), as opposed to the US and the UK, there is currently no conceptual framework to address 
environmental injustices, and therefore no policy response to these issues. Why is this so?

This lack of explicit consideration of environmental justice in Australia was noted by Elisa Arciono and Glenn Mitchell in 
2005. They ask: 

‘Is it due to an absence of implicit racism in the siting of industrial production ..., a lack of grass-roots activism to 
raise awareness of the issues, or an unwillingness on the part of academia and/or government to acknowledge 
and research the problems if they should exist?’32

There does appear to be several environmental issues in Australia that could be analysed in ‘traditional’ environmental 
justice terms, giving rise to questions about the fairness in the distribution of environmental harms. Michelle Maloney 
suggests several in her recent report for the Queensland Government: 

• ‘...contamination of water in the artesian basin from coal seam gas exploration ...;

• ... lead poisoning in Mr Isa ...;

• ... high levels of cancer and respiratory disease in communities in the Hunter Valley who have been surrounded by 
coal mining ...;

• ... Community resistance to the siting of hazardous waste storage and disposal facilities in Botany Bay and Perth ...;

• ... the re-opening of a copper smelter in Port Kembla ...

• Indigenous community resistance to siting nuclear dump sites in the South Australian desert...;’33

There are some organisations currently working in the environmental justice space in Australia, although predominantly 

29  Ibid. 

30  Walker, above n 3, 617.

31  US EPA, Environmental Justice (9 November 2011) <http://www.epa.gov/environmentaljustice/>

32  Elisa Arciono and Glenn Mitchell ‘Environmental Justice in Australia: When the RATS Became IRATE’ (2005) Environmental Politics Vol 12, No 3, 363-379, 365.

33 Maloney, M ‘Environmental Equity in Queensland’, Discussion paper, December 2010 11.

http://www.epa.gov/environmentaljustice/
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in the context of climate change. The Brotherhood of Saint Laurence has been a leader in conceptualising climate change 
as a poverty issue.34 The Australian Council of Social Services (ACOSS) is advocating for equitable solutions to the effects 
of climate change, so that low-income households are shielded.35 The Australian Council of Trade Unions (ACTU) is also 
active in climate change policy.36 Both ACOSS and ACTU are founding members of the Southern Cross Climate Coalition, an 
alliance aiming to lead an effective and fair response to climate change.37 

In general, the discussion around ‘saving the environment’ conducted by most environmental NGOs does not identify, or 
prioritise, social justice and equity issues: prominent environmental non-government organisations treat the interrelation 
between environment and justice as incidental rather than inextricable. Friends of the Earth Australia must be cited as 
the exception to this, having strong environmental justice threads in its operations and running specific campaigns linking 
environmental protection to broader social concerns.38 It also identified some time ago the applicability of environmental 
justice in Australia:

‘Australia has, in recent years, witnessed the rise of a broad based movement which is class- and community-orientated, 
which is increasingly politicised, yet decentralised and independent ... based on the simple idea that people have a right to 
decide what happens to their communities.’39

However, if Australia has an environmental justice movement, it is not yet identifying as such, and certainly there are not 
any specific environmental justice non-government organisations in operation as there are in the US. 

It has been said with regard to activism in the US that ‘there is not a consensus among environmentalists on whether 
broadening environmentalism to include justice is always a good idea’.40 Similarly, Julian Agyeman reports that ‘[t]
he relationship between environmental justice and sustainability groups has traditionally been uneasy’.41 It is possible 
that similar sentiments are felt by Australian green groups when contemplating the integration of social justice and 
environmental protection into their programs and campaigns. 

However, there is overlap between the concepts of ecological justice and environmental justice.  Low and Gleeson state 
that ‘[e]nvironmental Justice is about the fair distribution of good and bad environments to humans. Ecological justice is 
about fair distribution of environments among all inhabitants of the planet’.42 Hillman is of the view that it is important to 
recognise and be conscious of the ‘distinction between environmental justice, “the distribution of environmental quality 
among people”, and ecological justice, a concern for “responsible relationships between human and the non-human 
natural world”’ .43 

More recent thinking on the topic suggests that the historical distinctions between the human-centric approach of 
environmental justice and the bio-centric approach of ecological justice is giving way to a concept of environmental justice 
that includes ‘ecological justice’ for the non-human environment.44 

2.3.1	 Consideration in academia

Research and commentary on environmental justice specifically in Australian academia has been relatively sparse. In 
1998 Nicholas Low and Brendan Gleeson examined the philosophy of justice as it applies to environmental and ecological 
issues in their book Justice, Society and Nature: An Exploration of Political Ecology.45 Mick Hillman provided another 
rare contribution to the discussion from an Australian perspective in 2002, describing environmental justice as a linking 
theme for community development workers and environmental activists to share ideas and resources and to build cross-

34 Brotherhood of St. Laurence, Equity and Climate Change (28 October 2011) <http://www.bsl.org.au/Equity-and-climate-change>.

35 See Australian Council of Social Service (‘ACOSS’), ‘ACOSS Calls for Boldness in Response to Climate Change’ (Media Release, 27 June 2011) <http://www.acoss.org.au/media/release/
acoss_calls_for_boldness_in_response_to_climate_change>.

36 Australian Council of Trade Unions (‘ACTU’), Campaign: Climate Change and Jobs <http://www.actu.org.au/Campaigns/ClimateChangeJobs/default.aspx>.

37 ACOSS, Climate (2010) <http://www.acoss.org.au/policy/climate_energy/>.

38 Friends of the Earth Australia, About Us (15 June 2012) <http://www.foe.org.au/about-us>.

39 Friends of the Earth (Fitzroy) Environmental Justice and Community Campaigning Australia (1999) p 2.

40 Mohai, Pellow and Roberts, above n 3, 407.

41 Julian Agyeman, Sustainable Communities and the Challenge of Environmental Justice (New York University Press, 2005).

42 Nicholas Low and Brendan Gleeson, Justice, Society and Nature: An Exploration of Political Ecology (Routledge, 1998), prologue.

43 Mick Hillman, ‘Situated Justice in Environmental Decision-Making: Lessons from River Management in Southeastern Australia’ (2006) 37 Geoforum 696.

44 David Schlosberg in particular has looked at the challenges involved with linking liberal and distributional notions of justice to future generations of human and to nonhuman nature; see 
David Schlosberg, Defining Environmental Justice: Theories, Movements and Nature (Oxford University Press, 2007).

45 Low and Gleeson, above n 42, prologue.

http://www.bsl.org.au/Equity-and-climate-change
http://www.acoss.org.au/media/release/acoss_calls_for_boldness_in_response_to_climate_change
http://www.acoss.org.au/media/release/acoss_calls_for_boldness_in_response_to_climate_change
http://www.actu.org.au/Campaigns/ClimateChangeJobs/default.aspx
http://www.acoss.org.au/policy/climate_energy/
http://www.foe.org.au/about-us
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sectoral coalitions.46 Arcioni and Mitchell contributed an article on environmental justice in 2005, reflecting on the specific 
relevance of the concept to the residents of the town of Port Kembla in New South Wales and their fight against the re-
opening of a copper smelter in their community.47 Similarly, Mariann Lloyd-Smith and Lee Bell discuss two Australian toxic 
disputes in their 2003 article and the ‘rise of environmental justice issues in Australia’.48 

Very recently, Catherine Gross49 from the Australian National University (ANU) completed a PhD on applying justice 
frameworks to environmental decision-making in Australia, and in particular, how people interpret and react to perceived 
fairness in natural resource decision-making (particularly regarding water allocation and use). Also from ANU, Brad 
Jessup50 is currently devising an environmental justice framework for Australia using the Channel Deepening Project,51 the 
Orange Waste Project52 and the Wielangta Forest dispute53 as case studies.54 This will be a significant contribution in the 
area.

2.3.2	 Policy context

Acknowledgement of environmental justice issues at a government level in Australia has also been unspecific and 
relatively meagre compared to the US. That said, there are some initiatives in Australia that address aspects of 
environmental justice, in particular in the climate change field. For example, the Australian Government’s International 
Climate Change Adaptation Initiative aims to support vulnerable countries to adapt to the impacts of climate 
change,55acknowledging that the ability of people to adapt to environmental impacts is not equal across all.  

The recent passing of legislation by the Australian Commonwealth Parliament to regulate the carbon dioxide emissions 
is an interesting development in the environmental justice space. This scheme purports to regulate the largest polluting 
companies in Australia with the aim of reducing the overall carbon pollution of the country.56 Australia is the largest 
producer of carbon emissions per head of population in the world, but due to its comparatively small population, 
contributes only 1.5% in total to global emissions.57 Despite this, and widespread arguments that a reduction in Australia’s 
carbon emissions will have no impact on reducing global emissions,58 the Federal Government has pushed ahead with this 
reform, with this statement:

‘Global action is required if we are to avoid dangerous climate change. By taking action to reduce our own emissions, we 
lend momentum to international negotiations and put ourselves in a better position to promote strong mitigation action by 
other countries.’59

Without calling it such, the current Australian Government has embraced the ‘geographies of responsibility’ approach 
advocated by environment justice academic Gordon Walker, who makes the case that the producers of the largest amount 
of air pollution should take on a proportionate responsibility to mitigate this.60 This demonstrates that some elements of 
environmental justice discourse are sometimes evident in debate and discussion in Australia, although they are often not 
explicitly identified as such. 

At State level, the Victorian EPA has expressed interest in considering how the concept of environmental justice might be 
developed and applied by them in a regulatory context. The Victorian EPA ‘Compliance and Enforcement review’ report 

46 Hillman, ‘Environmental Justice’, above n 2.

47 Elisa Arciono and Glenn Mitchell ‘Environmental Justice in Australia: When the RATS Became IRATE’ (2005) Environmental Politics Vol 12, No 3, 363-379.

48 Mariann Lloyd-Smith and Lee Bell, ‘Toxic Disputes and the Rise of Environmental Justice in Australia’ (2003) International Journal of Occupied and Environmental Health Vol 9, No. 1, p14.

49 Australian National University, Catherine Gross (11 July 2012) <http://fennerschool.anu.edu.au/people/catherine-gross>.

50 Australian National University, ANU College of Law (11 July 2012) <http://law.anu.edu.au/scripts/staffdetails.asp?StaffID=473>.

51 Port of Melbourne, Channel Deepening Project (10 July 2012) <http://www.portofmelbourne.com/channeldeep.aspx>.

52 Orange City Council, The Orange Waste Project (10 July 2012) <http://www.orange.nsw.gov.au/site/index.cfm?display=267052>.

53 On Trial, The Wielangta Forest Tasmania (10 July 2012) <http://www.on-trial.info/index.htm#>.

54 Brad Jessup email, (23 December 2011).

55 Australian Government Department of Climate Change and Energy Efficiency, International Climate Change Adaptation Initiative (2 June 2012) <http://www.climatechange.gov.au/
government/initiatives/international-climate-change-adaptation-initiative.aspx>. 

56 Clean Energy Act 2011 (Cth); Lenore Taylor, ‘Senate Passes Carbon tax’, The Age (Online) 8 November 2011 <http://www.theage.com.au/environment/climate-change/senate-passes-
carbon-tax-20111108-1n4p1.html>.

57 Australian Government, Australia’s Carbon Pollution: The Global Context (8 August 2011) Clean Energy Future <http://www.cleanenergyfuture.gov.au/australia%E2%80%99s-carbon-
pollution-the-global-context/>

58 See, for example, James Pearson, ‘Opinion: Is the Carbon Tax Good Policy?’, Perth Now (Online) 8 November 2011 <http://www.perthnow.com.au/opinion-is-the-carbon-tax-good-policy/
story-fn6mh7xb-1226189266343>.

59 Australian Government, above n 58.

60 Walker, above n 3, 623.

http://fennerschool.anu.edu.au/people/catherine-gross
http://law.anu.edu.au/scripts/staffdetails.asp?StaffID=473
http://www.portofmelbourne.com/channeldeep.aspx
http://www.orange.nsw.gov.au/site/index.cfm?display=267052
http://www.on-trial.info/index.htm#
http://www.climatechange.gov.au/government/initiatives/international-climate-change-adaptation-initiative.aspx
http://www.climatechange.gov.au/government/initiatives/international-climate-change-adaptation-initiative.aspx
http://www.theage.com.au/environment/climate-change/senate-passes-carbon-tax-20111108-1n4p1.html
http://www.theage.com.au/environment/climate-change/senate-passes-carbon-tax-20111108-1n4p1.html
http://www.cleanenergyfuture.gov.au/australia%E2%80%99s-carbon-pollution-the-global-context/
http://www.cleanenergyfuture.gov.au/australia%E2%80%99s-carbon-pollution-the-global-context/
http://www.perthnow.com.au/opinion-is-the-carbon-tax-good-policy/story-fn6mh7xb-1226189266343
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includes a discussion of the relevance of US EPA’s environmental justice principles to the work of the Victorian EPA, and 
says: 

‘In becoming more authoritative and a trusted source of information regarding the state of the environment and any 
health risk, it is important that EPA is vigilant regarding any trends in incidents or exposure that would impact on vulnerable 
populations or sensitive receiving environments.’61

It goes on to make the following recommendation: 

‘In consultation with community and business, EPA should consider developing a policy position on environmental justice, to 
guide it in decision making.’62 

EDO understands from discussions with the Victorian EPA that it is currently drafting an ‘Environmental Citizenship 
Strategy’ for development of policy in line with the above recommendation. 

The Victorian EPA is also currently conducting what it calls the ‘Brooklyn Industrial Precinct Project’, 63 a project aiming 
to identify opportunities for improving the environmental performance of industries, provide better information and 
education to industry and residents, and to actively address issues of non-compliance practice. This project acknowledges 
that: 

‘Since the establishment of Melbourne, the western suburbs have housed industry alongside residents. While 
industry practice may have improved since the 1870’s, the environmental health and livability for people 
surrounding the Brooklyn Industrial Precinct still remains a concern for residents.’64  

Although not specifically referenced, there seems to be an implicitly environmental justice discourse around this issue and 
the decision to proceed with this project. Certainly it seems to indicate a concern by the Victorian EPA about the possible 
existences of environmental injustices, even if they are not specifically naming it in this way. 

Some work is also being done being done at a local government level around these issues, again particularly in the context 
of climate change. For example, the Victorian Local Government Association (VLGA) has recently launched a ‘Liveable and 
Just’ project. VLGA acknowledges the need for a joint approach to tackling climate change and social inequity, and states:

‘Whilst climate change brings new vulnerabilities to particular groups and places, depending on their exposure to both 
changes in the climate and climate change policy responses, it is also critical to recognise that the social impacts of climate 
change are affected by and can reinforce existing social inequalities.’65

The Livable and Just report by the VLGA provides a helpful analysis of the impacts of climate change on community 
wellbeing.66

One significant difference between Australia and a jurisdiction like the US is the absence of any enforceable civil or 
human rights framework in our legal system, or indeed a strong political agenda for racial equality. Agyeman discusses the 
currently evolving environmental justice movement in the UK and its similarities and differences to the movement in the 
US: ‘In the UK, there is an emerging call for environmental justice, but there is no comparable Civil Rights movement, just 
a well-organised if very unrepresentative environment movement’.67 The same could be said for Australia. It might be that 
environmental justice in Australia will gain most traction by linking itself to particular socioeconomic or geographic groups 
relevant to our society. For example, cost of living burdens for people who live in the outer suburbs and the particular 
challenges faced by farmers and rural people are very powerful political narratives in Australia. Framing environmental 
justice discussions around these issues might give the concept the momentum in Australia that issues around race created 
in the US. 

61 Krpan, Stan, Compliance and Enforcement Review: A Review of EPA Victoria’s Approach (Report, Environment Protection Authority Victoria (‘Victorian EPA’), February 2011) 304.

62 Ibid.

63 EPA Victoria, Brooklyn Industrial Precinct, (10 July 2012) <http://www.epa.vic.gov.au/air/brooklyn_estate.asp#project>.

64 Ibid.

65 Victorian Local Government Association, Livable and Just: Addressing social and equity impacts of climate change – the case for local government action. (2010) 2. 

66 Ibid, see in particular the Table on pages 4 and 5. 

67 Agyeman, ‘Constructing Environmental (in)Justice’, above n 14.
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3 The Project

3.1	 Introduction to Case Study 1 – Tullamarine toxic waste dump

As discussed, the environmental justice movement in the US has its origins in community activism relating to the burdens 
of pollution and risk associated with toxic waste disposal sites. The first major environmental justice studies in the US to 
chart this disproportionate impact focused on commercial waste facilities and their associated risks to human health. In 
that regard, the Tullamarine toxic dump north-west of Melbourne in the Hume City Council is a ‘classic’ environmental 
justice case study, and the experience of the community living around the facility during its operation and eventual 
closure represents a typical environmental justice battle. 

Tullamarine and its neighbouring suburbs West Meadows and Gladstone Park are established residential areas that have 
populations of comparatively lower socio-economic status and relatively high levels of unemployment.68 The Tullamarine 
Hazardous Waste landfill commenced operations in 1972, and for the next 15 years received a broad range of toxic and 
hazardous wastes from around Victoria, including millions of litres of liquid wastes such as heavy metals, polychlorinated 
biphenyls and dioxins. By the mid-80s it became apparent to the communities living around the dump that depositing 
liquid wastes of this nature was environmentally dangerous and could have substantial impacts on the health of them and 
their families. As one local commented:

‘In the ‘80s and early ‘90s there were odors that would come off [the dump], really bad, foul smells … people wouldn’t hang 
their washing out on certain days because the dump was smelling.’69

The Tullamarine Area Community Link for Environment formed in 1983 in response to these concerns. Hazardous waste 
dumping continued over the next two decades in spite of multiple Government promises to close the dump. During 
this period it received more than double the permitted wastes in clear breach of its EPA license conditions.70  Instead of 
enforcing the licence conditions, in 2005 the Victorian EPA supported an application by Cleanaway to further expand the 
site.71 This resulted in widespread community outrage and led to the formation of a new group, the Terminate Tulla Toxic 

TTTDAG protest at Parliament House, Melbourne. Photo: Helen van den Berg

68 In the 2006 Socio-Economic Indexes for Areas (SEIFA) prepared by the Australian Bureau of Statistics, the municipality in which Tullamarine Landfill is located, Hume, has the fourth lowest 
score in Melbourne (965.16) in the Local Government Area Index of Relative Socio-economic Disadvantage. 

69 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

70 Western Region Environment Centre Hazardous Waste and Toxic Dumps (11 July 2012) <http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-
toxic-dump-trial-2&catid=48:background&Itemid=109>. 

71 Ibid. 

http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-toxic-dump-trial-2&catid=48:background&Itemid=109
http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-toxic-dump-trial-2&catid=48:background&Itemid=109
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Dump Action Group Inc (TTTDAG). The group continues in existence today. TTTDAG (predominantly West Meadows and 
Gladstone Park residents) have for years challenged the legitimacy of the decision-making process relating to the dump 
and the structures that allow such decisions to be made without the involvement of those most seriously impacted.72 

The dump eventually stopped receiving wastes in May 2008, but the memories and lessons from the long history of the 
grassroots activism against the dump remain. 

3.2	 Introduction to Case Study 2 – Indigenous involvement in the formulation of the 
Murray-Darling Basin Plan

The environmental degradation of river systems in Australia provides an example of the separation of the sources and 
impacts of environmental problems and thus is often a good illustration of environmental injustices. As Hillman states 
‘changes to the connectivity of rivers, now recognised as a major source of ecological damage, may also have major 
implications for distributive and procedural justice’.73 In Australia, an obvious example that springs to mind is salinity 
problems in the Murray-Darling Basin (Basin). These are widespread across the Basin, however the water supply of South 
Australia in the lower part of the Basin has been most seriously affected. 

This case study examines the extent to which Indigenous communities have been able to participate in the process of 
deciding the future management of Australia’s largest river system, and specifically in the development by the Federal 
Government of the Murray-Darling Basin Plan. 

Since about 1975 in Australia there has been growing recognition within governments and the wider Australian 
community of the continuing cultural and economic relationship between Indigenous people and Australia’s landscape 
and environment.74 Moreover, there is a strong view,75 at least in academic literature, that ‘[a] failure to acknowledge, let 
alone incorporate, indigenous perspectives into resource management, has vastly increased the damage and injustice 
associated with environmental degradation’.76

This has resulted in the introduction of various mechanisms to more widely consult, and better involve, Indigenous people 
in environment and landscape management matters generally. For example, through the development of formal co-
management agreements between Indigenous groups and government bodies; cultural site management; representation 
on advisory committees; and the responsibility for the management of cultural centres.77 

In spite of these advances it is still true that Indigenous people are under-represented in environmental decision-making 
processes and lack legal recognition. ‘Although Indigenous interests in water have been recognised in policy making, legal 
recognition has been slow to follow.’78

Indigenous communities have for some time expressed a desire to be involved in the management of natural resources. 
This is particularly so with reference to the Murray-Darling Basin.79 

In the late 1990s traditional owners in the southern part of the Murray-Darling Basin mobilised an alliance called the 
Murray Lower Darling Rivers Indigenous Nations (MLDRIN). This alliance represents ‘a specific intervention by the 
traditional owners in water law, policy and management. It is also a positive expression of their political identity.’80 
MLDRIN’s purpose is to be a united voice for the rights and interests of traditional country and its people, and an advocate 
for the participation of member nations in government decisions on natural resource management.81

72 See generally Terminate Tullamarine Toxic Dump Action Group Inc (‘TTTDAG’) Home (2006) <http://tullatoxicdump.net/index.html>.

73 Hillman, ‘Situated Justice in Environmental Decision-Making’, above n 43, 702.

74 Toni Bauman and Dermoth Smyth, Outcomes of Three Case Studies in Indigenous Partnerships in Protected Area Management (Policy Briefing Paper, The Australian Collaboration and 
Australian Institute of Aboriginal and Torres Strait Islander Studies, 2007).

75 See, for example, Jonnalagadda Rajeswar, ‘Conservation Ethics versus Development: How to Obviate the Dichotomy?’ (2001) 9 Sustainable Development 16.

76 Hillman, ‘Environmental Justice’, above n 2, 357.

77 Examples are Brambuk Cultural Centre and Gariwerd National Park.

78 Lee Godden and Mahala Gunther ‘Realising Capacity: Indigenous Involvement in Water and Policy Reform In South-Eastern Australia’, 20 The Journal of Water Law 243.

79 Monica Morgan, Lisa Strelein and Jessica Weir, Indigenous Rights to Water in the Murray Darling Basin: In Support of the Indigenous Final Report to the Living Murray Initiative (Research 
Discussion Paper No 14, Australian Institute of Aboriginal and Torres Strait Islander Studies, 2004).

80 Weir, Jessica K, Murray River Country: An Ecological Dialogue with Traditional Owners (Aboriginal Studies Press, 2009) 91.

81 Murray Lower Darling Indigenous Nations, What we do (12 May 2012) <http://www.mldrin.org.au/whatwedo/>

http://tullatoxicdump.net/index.html
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Henry Atkinson, a Yorta Yorta elder speaks about the formulation of MLDRIN with Monica Morgan: 

‘The Yorta Yorta native title trial finished … after that terrible decision … and the heartbreak that was handed down to the 
Yorta Yorta people … Monica was thinking about how can Indigenous people within the Basin protect their culture? The 
sites that are very special to Indigenous peoples … how do you protect scar trees? How do you protect special places, such 
as ceremonial ground, burial grounds? So eventually, we did call some people together and sat down and we spoke [about] 
ideas of what we should do … the CEO of the Murray-Darling Basin Commission at that time, Bob Smith … came down and 
met other traditional owners from various parts of the Basin. He was very supportive and understood clearly where we were 
coming from. At that time water authorities used to invite Indigenous people to sit on committees but their voice wasn’t 
being listened to or heard. To me it was like tokenism, so we thought why not have an organisation that has a little bit of 
authority?’82

The Northern Basin Aboriginal Nations (NBAN) subsequently formed, representing Indigenous people in the northern 
Murray-Darling Basin.83 

In recent years, the Nations of MLDRIN have become particularly interested and involved in issues of water management 
in the region. In 2007, a meeting of MLDRIN adopted the ‘Echuca Declaration’ — a set of processes for engagement and 
inclusion of the Indigenous Nations in the management of their rivers and waterways.84 Representatives of Indigenous 
Nations in the Basin have specifically examined Indigenous involvement in the management of the Basin, and have 
highlighted their desire for both procedural and distributive rights relating to this.85 

The regulatory framework for the Basin can be found in the Water Act 2007 (Cth) (Water Act), which seeks to manage 
water resources in the national interest, to give effect to relevant international agreements, and to promote the use and 
management of resources to optimise economic, social and environmental outcomes.86 Among other things, the Water 
Act requires the development of a Murray-Darling Basin Plan to limit the quantity of water that may be taken (Basin 
Plan),87 thereby addressing the problem of water over-allocation. This, in effect, is being done by trying to achieving a 
balance between consumptive water (largely for irrigation) and water for the environment.88

The Water Act and Basin Plan were, in effect, developed in response to the ecological crisis facing the Murray-Darling 
Basin in conditions of drought.89 They have initiated ‘major changes to the legal conceptualisation of water entitlements 
such as the decoupling of rights to land and water, and the legal recognition of environmental water’.90

While legal developments in this context are generally thought to be a step forward for the environment, ‘the difficult 
task of determining how best to manage the scarce water resources of the Murray River cannot side-step the inherent 
rights of Indigenous Nations to the use, access, enjoyment and economic utility of the water of the Murray’.91 However 
Indigenous interests are only referred to indirectly in the Water Act, such as in the requirement to ‘have regard to … social, 
cultural, Indigenous … issues’,92 in developing the Basin Plan and for ‘uses to which the Basin water resources are put’93 in 
the Basin, including uses by Indigenous people, to be mandatory content within the Basin Plan.94 The Water Act doesn’t 
recognise the rights of Indigenous people to water for cultural purposes which, as will be discussed, has repercussions for 
the achievement of environmental justice for these Basin communities.

The Water Act also allows for the creating of the Murray-Darling Basin Authority (MDBA), which has one main role: 
developing and implementing the Basin Plan as provided for under the Water Act.95 Several consultation processes have 
been conducted by the MBDA to feed in to a proposed Basin Plan, including with Indigenous people who live in the Basin. 

82 Interview with Henry Atkinson (Monash, 22 February 2012).

83 Northern Murray-Darling Basin Aboriginal Nations, Who we are, (10 July 2012) <http://www.nban.org.au/who.html>.

84 Murray Lower Darling Rivers Indigenous Nations (‘MLDRIN’), MLDRIN Echuca Declaration (Adopted by MLDRIN Delegates 14 November 2007).

85 Morgan, Strelein and Weir, above n 79, 7.

86 Water Act 2007 (Cth) s 3.

87 Ibid s 6. 

88 Although the EDO disagrees that this is the purpose of the Water Act. See Environment Defenders Office (Victoria) Ltd, Legal analysis of the proposed Murray-Darling Basin Plan (April 2012)  
< http://www.edovic.org.au/law-reform/submissions-and-issues-papers/murray-darling-basin-plan>. 

89 Lee Godden and Mahala Gunther ‘Realising Capacity: Indigenous Involvement in Water and Policy Reform In South-Eastern Australia’, 20 The Journal of Water Law 244.

90 Ibid.

91 Morgan, Strelein and Weir, above n 79, 35–6.

92 Water Act 2007 (Cth) s 21(4)(c)(v).

93 Ibid s 22.

94 Ibid.

95 Ibid s 172.
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At the time of writing consultation had been completed but the Basin Plan is still not in finalised form and has not been 
presented to the Commonwealth Parliament.

3.3	 Introduction to Case Study 3 – Rural snapshots

Several studies have illustrated that rural communities may be exposed to environmental hazards regardless of their 
ethnic and racial make-up or income level, and face vulnerability to those hazards due purely to the fact that they live 
in a rural area.96 In this sense rural communities are atypical environmental justice communities, and these types of 
communities have received very little attention in environmental justice studies in the US. 

The third case study for this project looks at the extent to which members of several rural communities have been able 
to participate in land use planning processes relating to a variety of projects – their ability to access procedural justice in 
environmental decision-making. They are considered below.

3.3.1	 Coal seam gas exploration and coal mining in the La Trobe Valley

The environmental and health impacts of coal seam gas exploration in Australia have received considerable attention 
in 2011 and 2012.97 In Victoria, while coal seam gas mining is not yet occurring, extensive exploration is underway for 
its potential commencement. There are a number of relatively disadvantaged communities that are affected by this, 
including those in the La Trobe Valley in Gippsland. In additional, coal mining continues in operation across Victoria 
and is expanding at a rapid rate. The EDO’s work with communities affected by mining has highlighted to it both the 
environmental and human rights dimensions of coal mining and its impacts.98 

Tracey Anton lives in Toongabbie, Gippsland, Victoria. It is a small rural community approximately 20 km away from the 
nearest regional town and almost 200 km from Melbourne. The livelihoods of those living in the area are predominantly 
reliant on farming. Tracy and others in the community have concerns about the potential impact of coal seam gas mining 
on farming practices and tourism, and the health implications for the community. They have additional concerns about 
the expansion of other types of mining in the area. Indeed the impacts of mining have previously been linked with the 
health and wellbeing of rural communities. 

‘There are a number of specific issues directly linked to the extraction and utilization of natural resources that negatively 
impact water quality, air quality, contamination of land, and other resources critical to the well-being of rural communities … 
The coal, gas and oil industries use a variety of methods to extract natural resources from the earth. Many of these methods 
present a very real and immediate threat to water quality and wildlife habitat in rural communities.’99 

Tracey and others formed a small group called ‘Community Over Mining’100 to spread the word about the risks of coal 
seam gas mining and other mining in the community, and to disseminate information about these activities. They have 
concerns that the relevant government authorities are not informing impacted residents adequately, and are thus denying 
them the opportunity to be heard in relation to coal exploration and mining approval decisions – particularly when it 
comes to the more remote farming residents in the region. 

‘The State Government are offering up our land for mining, industry come along and they will reap the benefits ... 
yet we’re the ones in the community that have to fight to access information, that have to fight any appeals on 
environmental grounds and social justice ...’101

3.3.2	 The North-South pipeline

The North-South Pipeline was a large, controversial infrastructure project announced by the Victorian Labor Government 
in 2007. The proposal was to construct a 75 km pipeline to pump 75 GL each year from the Goulburn River near Yea, over 
the Great Divide to the Sugarloaf Reservoir to supply Melbourne with water. The Government stated that the 75 GL would 
come from ‘water savings’ from modernisation of the Goulburn Murray irrigation district. Almost immediately there was 

96 See Celia Carroll Jones, ‘Environmental Justice in Rural Context: Land-Application of Biosolids in Central Virginia’ (2011) 4 Environmental Justice 1; King, Tanya J, ‘Damming the Flow: Cultural 
Barriers to Perceived “Procedural Justice” in Wonthaggi, Victoria’ (2010) 16 Cultural Studies Review 119.

97 Alan Randall, ‘Current Coal Seam Gas approach not covering risks’, 27 March 2012, <http://sydney.edu.au/news/84.html?newsstoryid=8908>.

98 Kirsty Ruddock and Felicity Millner ‘Can we eat coal?’ (2008) 86 IMPACT! 7, 7.

99 National Rural Assembly ‘Rural Environmental Justice: Health Environments, Shared Decision-Making, and Sustainable Communities’ (2011) 3. 

100 Community Over Mining Your View Your Voice Your Future (4 July 2012) <http://www.communityovermining.org/index.html>.

101 Interview with Tracey Anton (Melbourne, 5 April 2012).

http://sydney.edu.au/news/84.html?newsstoryid=8908
http://www.communityovermining.org/index.html
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an upsurge of protest and objection to the project from communities in the Goulburn Murray district on social, economic 
and environmental grounds, led by the group ‘Plug the Pipe’. The project was to be carried out by Melbourne Water, a 
state-owned corporation. As Jan Beer observed:

‘We had all been so severely impacted by the prolonged drought, that to then have such a huge amount of water extracted 
from our catchment caused immense anger, stress and many suicides by farmers who felt the situation was just hopeless.’102

The impacts of the proposal were felt by northern Victorians land-owners (among others), many of whom own substantial 
farm land and enjoyed healthy incomes.  In this sense, the inequities they suffered were not necessarily linked to 
‘economic disadvantage’ in the traditional sense, but to the fact that they lived in a rural area. 

3.3.3	 The Victorian Desalination Project

The Victorian Desalination Project was announced in 2007 by the Victorian Labor Government as an urgent centralised 
response to Melbourne’s water shortages after many years of drought. The aim of the project is to supply one third 
of Melbourne’s current water requirements by desalinating seawater on the Bass Coast and pumping that water to 
Melbourne’s reservoir system. This is to be done via the construction of one of the largest reverse osmosis desalination 
plants in the world: the largest infrastructure project in Victoria’s history.103 Several in the community in and around the 
site, in Wonthaggi, believe that their area was targeted by the government as the ‘path of least resistance’ when it came 
to choosing the site for the Victorian Desalination Project (VDP):

‘[T]here were numerous locations shortlisted for the VDP ... this area was chosen based on political reasons ... virtually every 
economic and scientific expert agrees that there were far better options than the [Victorian Desalination Project] to deliver 
water security to Melbourne. By choosing a centralised solution that could be outsourced easily to a private consortium it 
removed much responsibility from the Government. And by avoiding the city (the area that would benefit) and politically 
sensitive seats there was a likelihood that the proponent (the Government) would avoid unmanageable protest activity 
which could hinder the project.’104

The Victorian Desalination Plant is an example of high impact infrastructure project being imposed on communities 
that are not affluent and do not have high rates of education (in relative terms). Regardless, the project encountered a 
campaign of opposition from community groups and local residents, and regular public rallies have been conducted on 
the site and in Melbourne since its proposal. The campaign in the most part has been led by the community group ‘Your 
Water Your Say’ and later, ‘Watershed Victoria Inc’.

Residents protest at the site of the Victorian Desalination Project. Photo: Chris Heislers

102 Jan Beer email (18 June 2012).

103 Chris Heislers email (21 June 2012).

104 Ibid.
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4 Addressing environmental injustice: the problems in practice

As discussed, environmental justice has had many definitions over time as it evolved in the US and there are many 
applications and intersection of ideas in the space that might eventually become relevant in Australia. 

However for the purposes of this research and investigating the application of environmental justice in the Australian 
context the focus will be on the distributive and procedural elements of environmental justice: that is, the distribution 
of environmental risk and degradation and the ability of communities affected to participate in the decision-making 
processes that result in these distributions. The three case studies will be examined under this lens.

4.1	 Distribution of environmental harms

As discussed, ‘Distributive justice’ refers to how environmental risks and environmental benefits are distributed in society, 
and the equity issues associated with this. 

4.1.1	 Exploring the geographic distribution of environmental inequalities

Many US studies have documented the existence of environmental inequalities – that is, in general, that low-income and 
otherwise disadvantaged communities confront a higher burden of environmental exposure from industrialisation and 
other practices than others.105 It was such mapping exercises in the US (carried out by civil action groups) that forced 
policy makers to take environmental justice issues seriously and which resulted in the US EPA specialised environmental 
justice office being created. There has been one such study in the UK.106 To date there has been no documentation or 
mapping of these distributions in Australia.

In the course of this research project, the EDO commissioned a preliminary study to assess any correlation between 
environmentally harmful industries and socioeconomic distribution in Victoria.107 Generating new data was outside the 
scope of the project. Working with existing data presented major challenges. These challenges reflect the fact there is 
currently no systematic collection of data with respect to the spatial distribution of environmental harms. 

Extensive research revealed that there is no official recorded list of facilities that are classified as dangerous or harmful 
to human and environmental health in Victoria. The Victorian EPA regulates facilities that may be potentially dangerous 
or polluting through their licensing system, however if these licences are strictly enforced, in theory the facilities 
should not be emitting dangerous pollution. So while a list of Victorian EPA licenced facilities was available, this was 
not considered to be a suitable data set for this exercise. No data was available from the Victorian EPA on the incidence 
of breaches of licences or events of pollution. What this demonstrates is that the Victorian EPA do not know where  
polluting and potentially dangerous facilities are located compared to vulnerable populations. This confirms that very 
little consideration has been given to the social and demographic dimensions of the distribution of risk from hazardous 
industry in Victoria, and is cause for concern.

The only data available from the Victorian EPA for this exercise was a compilation of the public complaints it received 
annually about the impacts of facilities (pollution hotline data). This data set is of interest but cannot be taken as a robust 
indication of the occurrences of harmful environmental impacts in Victoria. This is because (it is reasonable to conclude) 
those from low socioeconomic communities are less likely to make a complaint compared to those more privileged, 
and thus the results are likely to be skewed. However, with no other data set available, preliminary GIS mapping was 
undertaken using the Victorian EPA pollution hotline data and Australian Bureau of Statistics’ Social Economic Index for 
Areas (SEIFA) based on census data. Despite the imperfections of the data set, the results indicate a relationship between 
the location of dangerous facilities (according to the Victorian EPA pollution hotline data) and disadvantaged communities 
as defined by the SEIFA.

Although very preliminary in nature and limited by the data available, the results of this analysis at least suggest that the 
issue of the geographic distribution of environmental inequalities warrants further research.108 

105 Mohai, Pellow and Roberts, above n 3.

106 See Friends of the Earth, above n 68.

107 This work was undertaken by Billy Greenham, a Masters of Planning student at the University of Melbourne. 

108 Note there is no benchmark to compare these results to, so the strength of the results can not be determined. These preliminary findings can be accessed at: <http://www.edovic.org.au/
law-reform/environmental-justice>

http://www.edovic.org.au/law-reform/environmental-justice
http://www.edovic.org.au/law-reform/environmental-justice
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4.1.2	 Toxic waste disposal and environmental justice in Victoria

Even without a comprehensive system mapping environmental harms, there is much to be drawn from the case studies 
examined in this report about the high burdens of environmental impacts and risk borne by disadvantaged individuals and 
communities. 

The case study of the Tullamarine toxic waste landfill is a classic example of distributive injustice in the environmental 
justice context. The community living in the area prior to the siting of the dump were working-class people setting up 
house, with comparatively low rates of education. 109 Kaylene Wilson lives approximately 2 km from the dump in West 
Meadows, and was born in the area. She describes what the area was like in the 1970s:

‘At the time when I was growing up it was mainly all paddocks, it was considered a country area … We only had 100 kids at 
the school. West Meadows was surrounded by paddocks, we didn’t have a mail delivery as such, we had to go down to the 
local milk bar to pick up our mail at that time … a van would come by and deliver our bread … the roads were all unmade … 
we had horses … we played in the creek. The Dads had working class jobs … tradies sort of jobs … life was really simple.’110

Since then, more people from disadvantaged backgrounds have moved in to the area, exacerbating the low 
socioeconomic demographic. In the 2006 Socio-Economic Indexes for Areas prepared by the Australian Bureau of 
Statistics, the municipality in which the dump is located, Hume, has the fourth lowest score in Melbourne in the Local 
Government Area Index of Relative Socio-economic Disadvantage.

There are a great number of voices available in this community regarding the experience of living in the area while the 
dump was in operation. Ovi Clements moved into the area in 1969, 2 km from the dump, and describes the impacts on 
her family:

‘I lived originally in Gladstone Park … at which time I had two children and they went to school in the area. When they were 
going to school we had these dreadful smells and no one realised where it was coming from. At times they used to close the 
school or not let the children out to play because of what we found out later was the toxic waste dump. It was something 
that you lived with.’111

Dianne Lee moved in to the area 30 years ago and says she has not opened any of the windows in her home until around 
five years ago:

‘Some of the windows don’t even open because they have never been opened since being painted. We have an entertaining 
area that we used once, because the visitors at a certain stage said, ‘what’s that smell?’ The children have never played 
outside after dark because the smell was always just unbearable. A lot of the stainless steel within the house is always 
discoloured …’112

Alan Free and his wife moved into Gladstone Park in 1967, shortly after they were married.

‘Our area was a reproductive area, we were all young married couples.... we all had vegetable patches, 
swimming pools, lawns and we all had flower gardens ... on certain days we would have to put cardboard over 
the louvres of the toilet because the smell and the dust would come into the house... it was just a part of our 
lives ...’ 113

In addition to the amenity impacts on their lives, gradually people in the area began being concerned that the exposure to 
the fumes from the dump might be making them sick. 

For Ovi Clements, after twenty years of living near the dump, in the 1990s both of her daughters developed lymphoma 
cancer. One of her daughters recovered, but the other tragically passed away from the illness in 1998, after giving birth to 
a baby son. At that stage Ovi started wondering if the cancer had been caused by their proximity to the dump. 

109 Interview with Helen van den Berg (Melbourne, 23 September 2011).

110 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

111 Interview with Ovi Clements (Gowanbrae, 20 January 2012).

112 Interview with Dianne Lee (Westmeadows, 3 February 2012).

113 Interview with Alan Free (Gladstone Park, 20 January 2012).
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 ‘I rang up the health department, the council, to find out if there were any problems in the area with kids with cancer… 
neither of them smoked. And they said it wasn’t caused by smoking. So I don’t know… because I lived on the creek, for the 
kids, that was their life. They used to go over there and play, we used to go along it for walks and things like that … you look 
for excuses, as a parent, to see what went wrong … Then, I heard about this group starting in middle of 2006, so I went down 
to the meetings. Every time I went there I got really upset and scared … what the people didn’t know about the chemicals, 
the concoctions.’114

Alan Free believes the dump contributed to his and his wife’s illnesses.

‘From 1967 to 1994 we were subject ... to the open odours [and] dust, from the Tulla dump at Western Avenue ... in those 
early stages there was no [regulation] of what went in and what came out of the dump … this caused a huge concern to me 
later on when I realised what had been put into the dump ... Eventually my wife contracted breast cancer. She died in 1998. 
In 2001 I contracted prostate cancer and eventually I had my prostate removed in 2001. I then became very interested with 
the formation of the Tullamarine Toxic Dump Organisation...’ 115

Frank Rivoli and his wife bought and built on a block of land in Gladstone Park in 1971 when they were a newly engaged 
couple. They have a son with Down syndrome and wonder whether this has been linked to them living near the dump. 
In the 1980s they formed a group, the ‘Broad Insight Group’, to provide support to children and families affected by 
disabilities. Through this group they met many other parents living in the area who were concerned that their child’s 
illnesses or disabilities were caused by exposure to the toxic dump. 

‘[We have] children are all around that same age, born around that same time. And we were all living in Gladstone Park, as 
it’s known now. That sort of prompted us [to ask]: ‘why?’ … and then, later as we grew up and our kids grew up, you started 
to hear things … the boy next door was about 8 or 9 and he died of asthma.’116 

Sam Cetrola has lived less than 1200 metres from the dump for the past twenty years, in West Meadows. Sam’s family 
have also experienced a health scare that he believes is related to their proximity to the dump.

‘Not that long ago, we got a real bad fright, because my wife got really sick. She went to the doctors and they told us that 
they’d found spots on her lungs ... we thought it was cancer. Anyway, we were lucky (well, sort of lucky) she had sarcoidosis. 
I asked the specialist ... I said ‘we live next to this toxic dump’ ... and ‘could have toxic chemicals have caused it?’ And he said 
to me ‘well, certainly, but I can’t say for certain that that’s done it.’’117

Kaylene Wilson has developed a great passion for West Meadows and its residents. She believes that there is a higher 
than average incidences of sickness and illness in her neighbourhood, and that this is linked to exposure to the toxic waste 
dump over the years.

‘There’s a lot of suspicious cancers in the area and childhood cancers which people can’t explain … Because I’ve lived in the 
area all my life … we sort of know a lot of people. We put in the paper that could people ring us if they’ve got any health 
concerns … and we were just inundated with people ringing all the time. We’ve got a whole court in Gladstone Park [where] 
every house in the court, bar one, has had someone die. Once we started getting people ringing in, we set up a map, and 
we started putting a dot on a map every time we knew that there was a death of a cancer in the area … it started to show us 
that there were four or five distinct clusters.’118

4.1.3	 The chicken and the egg debate

It is reasonable to conclude that the community in and around Tullamarine are shouldering a larger burden of 
environmental risk than others, and that it is a community with lower levels of economic and society prosperity than 
others. But which came first, and does it matter? 

Academic literature has contemplated the ‘chicken and the egg’ debate relating to distributive justice. That is, whether, 
for example, polluting facilities move into disadvantaged neighbourhoods, or whether disadvantaged families move into 

114 Interview with Ovi Clements (Gowanbrae, 20 January 2012).

115 Interview with Alan Free (Gladstone Park, 20 January 2012).

116 Interview with Frank Rivoli (Gladstone Park, 2 February 2012).

117 Interview with Sam Cetrola (Gladstone Park, 2 February 2012).

118 Interview with Kaylene Wilson (West Meadows, 2 February 2012).
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areas around polluting facilities as it is the only place they can afford to live (and those with the means to do so avoid 
these areas). The latter has been used by industry and government to plead that they are not intentionally discriminating 
against either racial or ethnic minorities or the low-income communities, and that when deciding where to locate a new 
facility, industry looks to where land is cheap and labour is readily available.119 

Helen van den Berg, the Secretary of TTTDAG, does not agree with this proposition in relation to Tullamarine Dump: ‘It’s 
a deliberate ploy to choose a community where there isn’t much money, there is no spare money… it all goes into the 
kids and the responsibilities that go with a family. They pick an area where there won’t be much education (according to 
them).’120

Whether or not the Tullamarine dump was imposed on a disadvantaged community in the first place, or whether that 
disadvantage occurred (or was exacerbated) as time went on is arguably irrelevant.121 The overall result is that for decades 
in the area, people with low incomes have been shouldering a greater burden of environmental harmful industry than 
others in Victoria, while contributing to only a minute sliver of it. To date this distributive injustice to the people of 
Tullamarine has not been acknowledged. 

4.1.4	 ‘Sacrifice zones’ and economic blackmail

Environmental Justice literature in the US gives quite some time to discussing ‘sacrifice zones’ – the pigeonholing of 
certain geographic regions for certain activities.122 Australia has several examples of this closer to home. The west of 
Melbourne, including the Tullamarine area, is a good example of this phenomenon:

‘We have two airports, a toxic dump, two freeways and the oil facility that blows this way as well down here. And the 
residents of Ardeer had a smelting site in a residential area. You can’t put that down to coincidence … You don’t put people 
as your sacrificial lambs. It’s not moral.’123

Helen also describes the phenomena in her area in Melbourne’s west of residents feeling that they have to accept a lower 
quality of environment due to the necessity of prioritising employment and affordable housing. 

‘Non-skilled workers know they don’t have a lot of job options and being unemployed is worse than having a dirty job or 
living with pollution. They kind of think they have to accept the situation and something is better than nothing. When it 
comes to buying your family home you do the best you can. People know that there are better suburbs but as they can’t 
afford them so they just accept the situation with good grace. “No sense complaining – no one’s listening.” There is a really 
unhealthy acceptance that things can’t change. So the issue of where hazardous facilities get located and why there aren’t 
proper buffer zones just gets swept under the carpet. But I think Lois Gibbs said it beautifully: “The time to bite the hand that 
feeds you is when it’s poisoning you”.’124 

This has been characterised in US environmental justice literature as ‘economic blackmail’125 – when residents of low-
income communities feel that they must choose between hazardous industry and no industry at all, and the lack of 
employment opportunities in their local area that might flow from that. 

Tracey Anton reports a similar sentiment in the community around Toongabbie in Gippsland, with regard to the 
pigeonholing of certain geographic areas for certain activities. 

‘What I would say that there’s a feeling of they don’t care about us down in the valley because there’s already that existing 
open cut mine. They just say “what are you worried about? There’s mining down there. That’s what La Trobe Valley’s about”. 
So there’s this perception in local and state government that that’s what they’re there for and there’s no other issues around 
other than coal.’126

119 Mohai, Pellow and Roberts, above n 3.

120 Interview with Helen van den Berg (Niddrie, 20 January 2012).

121 This is consistent with the movement in the UK which endorses a ‘regardless of reasons’ approach to Environmental Justice, arguing that it is ‘impact’ not ‘intent’ that is important, that is, 
regardless of the reason for the location of polluting factories, it is clear that poor communities are hit hardest by industrial pollution and that this should be the focus of the environmental 
justice movement. See for example Agyeman, ‘Constructing Environmental (in)Justice’, above n 14.

122 See, for example, Robert Bullard, ‘Sacrifice Zones: The Front Lines of Toxic Chemical Exposure in the United States’ (2011) Environ Health Perspect 119:a266-a266. 

123 Interview with Helen van den Berg (Niddrie, 20 January 2012).

124 Ibid.

125 Robert D. Bullard ‘Environmentalism, Economic Blackmail and Civil Rights: Competing Agendas Within the Black Community’ in Diane Sicotte, ‘Don’t’ Waste Us: Environmental Justice 
through Community Participation in Urban Planning’ (2012) 3 Environmental Justice 1.

126 Interview with Tracey Anton (Melbourne, 5 April 2012).
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Tracey and others have had trouble getting their local council to hear their concerns about the expansion of mining in the 
area, due to a culture of acceptance at the council that the identity of the area is inextricably linked with mining and coal-
fired power generation. ‘Local council refused to assist. They said it’s not our problem it’s State Government ... They’re 
pro-mining. They just don’t want to have a bar of us.’127

Areas such as Melbourne’s west and the La Trobe Valley are being unofficially treated as ‘sacrifice zones’ by relevant 
government authorities, presenting particular challenges to residents in trying to raise the profile of the unfair burden of 
environmental risk on them, and having these issues addressed by government.

RECOMMENDATION 1

More research must be done investigating the environmental conditions being faced by socially 
disadvantaged individuals and families in Victoria, and then for a distribution mapping exercise to be 
undertaken. Such research will be important to draw conclusions around the existence of environment 
injustices in Victoria, and to prompt discussion around what solutions are available to respond to this.  

Public meeting for residents concerned about coal seam gas and mining in Gippsland. Photo: Michael Power

4.1.5	 Distributive burden in the country

Also in the rural context, Jan Beer from Yea in Northern Victoria contributed an interesting perspective on the distributive 
injustices associated with taking water from rural communities for the use of people many hundreds of kilometres away, 
as was proposed in the North-South Pipeline project. 

‘[I]t is simply not sustainable economically or environmentally to remove water from a drier catchment in the north to a 
wetter catchment in the south that has an ever-increasing population ... the donor catchment, as shown in many areas 
worldwide, is always disadvantaged, while the recipient catchment benefits and grows.’128 

127 Ibid.

128 Jan Beer email (20 June 2012).
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Similarly, Chris Heislers from Kilcunda describes the distributive injustices associated with the location of the Victorian 
Desalination Project in the small rural community of Wonthaggi in Gippsland, where the beneficiaries of the desalinated 
water would be residents of Melbourne.

‘I think it is totally unfair on any [rural] community should they have such a project built in their region ... No one should have 
to bear the costs (social, environmental, psychological, economic) of a project that had “better” alternatives in respect to 
those costs ... [one that] proceeds regardless largely due to political determinations. If it is deemed that a project is in fact 
necessary and widely regarded on the balance of evidence as an appropriate response; then it may be fair (assuming real 
community consultation) ... but ONLY if the prime beneficiary of the project is that community ...’129

It is clear that rural communities face unique distributive injustice issues, which can be unrelated to their social status or 
income level. These communities can face vulnerability to detrimental environmental impacts due purely to the fact that 
they live in a rural area. As mentioned, not a lot of research has been done on this question of rural environmental justice 
in US,130 but it is likely to be very relevant in the Australian context. 

RECOMMENDATION 2

Further research is required to examine the specific distributive justice issues facing rural and remote 
Victorian communities. If high impact natural resource and/or land use projects or activities must 
be imposed on these communities in the future, the Victorian government should consider a pilot 
program for the affected residents to in some way access benefits from these (rather than the benefits 
accumulating solely with a corporation or with a community remote from the site).  

4.1.6	 Distribution and cultural rights

The Murray-Darling Basin case study raises interesting and unique distributive justice questions. Indigenous people 
depend on the environment for food sources and the marine and terrestrial environments are significant components 
of traditional lifestyles and cultures. For these reasons, impacts on the health of the Murray-Darling Basin system raises 
issues of distributive justice for Indigenous people who rely on the system for cultural reasons. Due to their unique 
interaction with and use of the resource, they are specially and disproportionally impacted by the health of the Basin 
system. 

Esther Kirby, a Barapa Barapa woman, says water is vital for the prospering of her Nation:

‘Water is important to everybody. You can’t live without water, everybody knows that. But for our Nation, the waterhole is 
our meeting place, our leisure place, our domestic cooking place, and such you’ve got to have water for all components of 
going through the way you live.’131 

Tandy Annuscheit, a Taungurung woman from Goughs Bay reiterates this. 

‘Without water, you can’t do your dancing. You need the water for the ochre. You can’t do your tool making. You need the 
water for the sap. You need the water for your ceremonies ... for women’s business, it’s really critical. It’s everything.’132 

It is clear that with regard to decline of the health of the Murray-Darling Basin system, Indigenous people are uniquely 
affected and thus shoulder a greater burden of harm than others.

129 Chris Heislers email (20 June 2012).

130 Celia Carroll Jones, ‘Environmental Justice in Rural Context: Land-Application of Biosolids in Central Virginia’ (2011) 4 Environmental Justice 1, 1.

131 Interview with Esther Kirby (Canberra, 23 March 2012).

132 Interview with Tandy Annuscheit (Canberra, 23 March 2012).



Environmental Justice Project – Final Report26 www.edovic.org.au

4.1.7	 The unique challenges of climate change

When speaking about the distributive impacts on disadvantaged communities, special mention must be made of 
predicted future impacts of climate change. Generally speaking, across the world, the impacts of climate change will be 
felt more intensely by vulnerable populations, and these populations will be less able to adapt to these impacts.133 Of 
direct relevance to this study, many of the predicted impacts of climate change (such as increased bushfire risk, sea level 
rise, drought and water shortages) in Australia will affect rural and regional communities more significantly than urban 
communities. In its latest report the Intergovernmental Panel on Climate Change (IPCC) states that ‘water security and 
coastal communities’ are the sectors in Australia that are most vulnerable to the impacts of climate change.134In addition 
to environmental impacts, social and economic impacts are also expected, many of which will affect rural areas especially. 

The IPCC further predicts that Indigenous communities will be particularly vulnerable to the impacts of climate change 
because of their low adaptive capacity.135 This also has impacts on Indigenous interests in water law and policy reform: 
‘Recently acknowledged imperatives, such as climate change, droughts and floods, create additional layers of complexity 
in water governance arrangements and increase the risk of marginalising Indigenous claims to water in the light of 
apparently more pressing water priorities’.136

It will be important in the future that environmental decisions properly take into account climate change, and that 
vulnerable communities have an understanding of the potential climate change impacts of proposed developments and 
activities.

RECOMMENDATION 3

Better resourcing and education of government agencies to plan and make decisions and regulations that 
take climate change into account.  

4.1.8	  Addressing unfair distributions

The case studies show that even in a wealthy country like Australia, environmental pollution or degradation is in general 
unevenly distributed throughout society. They show that in Victoria it is the poor or disadvantaged who often shoulder 
a greater burden of environmental impacts as a result of land use and natural resource management decisions. As 
discussed, further research is required to examine the environmental conditions being faced by vulnerable Victorians, and 
for mapping to be done to determine the distribution of these conditions.

The solution to environmental injustice in the distributive sense lies in the equal protection of all individuals, groups 
and communities, and in prevention of the distributive patterns occurring from the outset. To achieve this, existing 
environmental and health laws must be vigorously implemented in a non-discriminatory way. In addition, strong and 
enforceable civil/human rights laws are required. Advocates for environmental justice must take a greater interest in 
human rights and commence advocating and campaigning in this space. 

RECOMMENDATION 4

Law reform to incorporate equitable distribution of environmental risk as a key consideration of natural 
resource, land use and environmental decision-makers in Victoria. Avoidance of an environmentally unjust 
outcome should be incorporated as a key objective of decision-making. 

133 International Climate Justice Network, Bali Principles of Climate Justice, (13 July 2012) <http://www.corpwatch.org/article.php?id=3748>.

134 Kevin Hennessy et al, ‘Chapter 11: Australia and New Zealand’ in M L Parry et al (eds), Climate Change 2007; Impacts, Adaptation and Vulnerability; Contribution of Working Group 11 to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change, 2007 (Cambridge University Press, 2007) 509. 

135 Ibid.

136 Lee Godden and Mahala Gunther ‘Realising Capacity: Indigenous Involvement in Water and Policy Reform In South-Eastern Australia’, 20 The Journal of Water Law 243.

http://www.corpwatch.org/article.php?id=3748
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RECOMMENDATION 5

 An education program to increase interest within environment, health and welfare groups about 
environmental justice and human rights laws as a pathway to achieving environmentally just outcomes. A 
network to facilitate stronger relationships among these sectors would also be beneficial. 

4.2	 Lack of meaningful and genuine participation in decision-making

As discussed, access to participation in environmental decision-making (procedural justice) is an important element of 
environmental justice that is separate from but related to the question of distribution. It is important for communities 
that shoulder an unfair burden of environmental harms that they can be meaningfully involved in the decision-making 
processes that result in those distributions in the first place. Each case study community tried in different ways to access 
the right to participation, and faced varying barriers to this. It is interesting to examine these and what each case study 
group would consider to be ‘meaningful and genuine’ participation in their circumstances.

Public participation is the element of environmental justice that is currently the most prominent in the Australian context. 
Many of the environmental and planning laws in Australia and Victoria allow for some level of public participation prior 
to, or in the process of, a decision being made on developments or plans. How effective the participation is in influencing 
the decision-making and the outcome varies from process to process. In general, it depends on the extent and nature 
of opportunities for participation (procedural access) and the abilities of individuals and communities to access these 
opportunities (substantive access).137

4.2.1	 Authority in participation at Tullamarine

The experience of the Tullamarine community with regard to the dump is one that demonstrates a lack of voice in 
decision-making processes, a failure to be kept informed about the site, and the power imbalance between community 
activists, the government and private industry bodies. It is an example of a working class community resorting to the 
typical tactics of the US communities around which the term ‘environmental justice’ grew – protests, lobbying local 
elected representatives, self-education and information dispersal. The avenues pursued by the community worked. They 
achieved publicity and the government reached the point of not being able to ignore them any longer, which eventually 
led to an active involvement in the process. 

There are many conclusions that can be drawn from these experiences with regard to meaningful participation in toxic 
disputes in Australia, and unsurprisingly there are strong opinions in the community about what constitutes meaningful 
and genuine participation. Jos van den Berg wants authority in participation and to see a tangible outcome as a result if 
his contribution in a process. 

 ‘… ‘consultation’ is the lowest level of participation in the community … What we do need [is] negotiation with authority. 
There is never any form of negotiation with community involvement. It’s always ‘consultation’. That’s wrong. Because that’s 
going to be ignored’138

4.2.2	 Moving beyond mere ‘consultation’ with Indigenous people

A strong theme emerging from the interviews with Indigenous representatives for the Murray-Darling Basin case study 
was a unanimous desire for authority in the Basin Plan consultation process. As mentioned above, due to their unique 
interaction with and use of the resource, Indigenous people are specially and disproportionally impacted by management 
decisions about the future of the Basin. The changing dimensions of water policy and legislation represented by the Basin 
Plan process could potentially affect greatly the rights of access and use of water for Indigenous communities within the 
Basin region, and for this reason achieving their genuine participation in this decision-making process is vital.  

137 Felicity Millner ‘Access to Environmental Justice’ (2011) 16 Deakin Law Review No 1, 191.

138 Interview with Jos van den Berg (Niddrie, 20 January 2012).
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On 28 November 2011 a draft Basin Plan was released to the Australian public proposing a framework for the future 
management of the Murray-Darling Basin System. This commences a 20-week consultation period, in which people could 
‘help … to develop the Basin Plan’.139 During this period the MDBA rolled out a consultation program specifically aimed 
at Indigenous people in the Basin, travelling to 30 towns across the Basin to talk with Indigenous people about water 
and help them write submissions.140 The publication, ‘A Yarn on the River’ was launched with the objective to increase 
understanding of the draft Basin Plan and to assist Indigenous Australians to have their say about what’s in the Basin 
Plan.141 A number of MLDRIN and NBAN meetings were held, some of them joint between the two representative bodies. 
Some challenges were faced by Indigenous people in participating in these consultations (which will be discussed in 
due course), but overall a substantial number142 of submissions from Indigenous people or organisations were received 
on how the draft Basin Plan could be improved. 143 A revised draft Basin Plan, ‘containing changes arising out of the 
consultation process on the previous Proposed Basin Plan’144, was released in May 2012. 

Murray-Darling Basin Authority consultation document, ‘A Yarn on the river’. Photo: Elizabeth McKinnon

In March 2012, near the end of the formal consultation process being conducted by the MDBA, but before the release of 
the revised draft Basin Plan, MLDRIN representatives were asked whether they thought they would be listened to in the 
subsequent revisions of the MDB Plan. 

‘In my heart no. They’ll pat us on the back and say thanks for giving us your thoughts on this, and then going ahead with 
what was originally planned anyway. As I’ve seen many, many times.’145 

139 Murray-Darling Basin Authority, Draft Plan Now Available and 20 Weeks of Consultation Begins (28 November 2011) <http://www.mdba.gov.au/media_centre/media_releases/draft-basin-
plan-for-public>. 

140 Murray Darling Basin Authority, Explore the Basin, <http://www.mdba.gov.au/explore-the-basin/communities/indigenous-communities>.

141 Murray-Darling Basin Authority, Publication: more information, <http://www.mdba.gov.au/services/publications/more-information?publicationid=117>

142 420.

143 Murray Darling Basin Authority, above n 141.

144 Murray Darling Basin Authority, above n 141.

145 Interview with Darren Perry (Canberrra, 23 March 2012).

http://www.mdba.gov.au/media_centre/media_releases/draft-basin-plan-for-public
http://www.mdba.gov.au/media_centre/media_releases/draft-basin-plan-for-public
http://www.mdba.gov.au/explore-the-basin/communities/indigenous-communities
http://www.mdba.gov.au/services/publications/more-information?publicationid=117
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Some remained pessimistic from the previous round of consultations. 

‘We’ve had to go through the motions, and jump through the hoops. But I don’t think it’s going to make any difference... 
We’ve been consulted, but everything we put in, basically it gets thrown on the cutting room floor.’146

The submission made by MLDRIN to the draft Basin Plan147 detailed a number of comments and requests. An analysis 
of this submission alongside the draft Basin Plan and the subsequent revised draft Basin Plan demonstrates that while 
several minor edits148 were made to the Basin Plan as a result of the MLDRIN submission, none of these are substantial 
and they take the form of acknowledgements of concerns rather than meaningful incorporation of the interests of 
Indigenous peoples with regard to the Basin. 

For example, in the draft Basin Plan, the management objective for the Basin Plan as a whole was to ‘achieve a healthy 
working Murray-Darling Basin, including a healthy environment, strong communities and a productive economy, 
through the integrated and cost effective management of Basin water resources.’149 In the revised draft, there is now an 
acknowledgement that the Basin Plan must produce an outcome that is fit for cultural use.150 However it is unclear how 
the revised draft Basin Plan seeks to achieve that. Further acknowledgements are found in Schedule 1 to the revised draft 
Basin Plan, which now says that Indigenous use includes cultural, social, environmental, spiritual and economic purposes. 
The section goes on to say that:

‘Many Indigenous people view water spiritually – people, land and rivers are inextricably connected. There indigenous 
economic interests include trading, hunting, gathering food and other items for use that alleviate the need to purchase 
similar items and the use of water to support businesses in industries such as pastoralism and horticulture. The 
environmental and cultural health of the Murray-Darling Basin is of paramount importance in serving these interests.’151 

In Schedule 1 (31) to the revised draft Basin Plan, the MLDRIN definition of ‘cultural flows’ is now acknowledged, but 
not in any way that has ramifications for the future management of the Basin. It is not ‘adopted’ by the MDBA for the 
purposes of the Plan. There is also now an acknowledgement that people of the more than 40 Indigenous Nations across 
the Basin ‘see themselves’ as an integral part of the river system and are reliant on the river for their physical and spiritual 
well-being.152 This section also states that, because of their holistic understanding and connection, and practices of lore 
and customary law, Indigenous people have a deep responsibility for the health of rivers.153

Unfortunately, these changes are tokenistic and do not change anything in a practical sense for delegates on MLDRIN or 
the people of the nations that they represent. While MLDRIN can probably be confident that their submission has been 
read, their request for meaningful incorporation of their interests in the draft Basin Plan has been ignored. 

For some time Indigenous peoples have called for substantive involvement in policy and decision-making, that goes 
beyond mere ‘consultation’.154 The overwhelming conclusion from interviewees was that while they have noticed 
an increase in opportunities for participation, such participation does not result in meaningful incorporation of their 
interests. Representatives are concerned that while they are asked their opinions, their views have generally not caused 
changes to be made to the Basin Plan in its various versions. This raises concerns about the dignity and respect shown to 
those who took the time, in good faith, to contribute their views to the Basin Plan process. 

This case study is a demonstration of a formal consultation process not succeeding in achieving participatory justice for 
Indigenous people in the Basin. This is despite considerable and concerted efforts by the MDBA to amass a large number 
of opinions from Indigenous people on the future management of the resource. 

So why then did this failure occur? 

146 Interview with Tandy Annuscheit (Canberra, 23 March 2012).

147  Murray Lower Darling Rivers Indigenous Nations, MLDRIN statement to the proposed Basin Plan (April 2012). 

148 See sections 5.02, 9.53 and Schedules 1(30), 1(31) and 1(38) of the Proposed Basin Plan – revised draft. 

149 Murray-Darling Basin Authority, Draft Basin Plan (2011) <http://www.mdba.gov.au/draft-basin-plan/draft-basin-plan-for-consultation> s 5.02.

150 Ibid s 5.02(2)(a).

151 Ibid Schedule 1 (30).

152 Ibid Schedule 1 (38).

153 Ibid.

154 Morgan, Strelein and Weir, above n 79.

http://www.mdba.gov.au/draft-basin-plan/draft-basin-plan-for-consultation


Environmental Justice Project – Final Report30 www.edovic.org.au

4.2.2.1 Western verses traditional approaches to natural resource management 

Firstly and fundamentally, the colonial Australian or ‘Western’ approach to natural resource and environmental 
management is in fundamentally different to an Indigenous approach. This is true across the board and we see clear 
exhibition of it in this case study. Australia is not the first country to encounter these challenges. ‘[S]cholars have long 
struggled with the ‘integration’ of traditional and western-based forms of ecological knowledge.’155

The approach to natural resource management and land use planning in Australia is to deal with each resource in isolation 
from others. For example, Victoria has different Acts of Parliament for managing water, threatened species, forestry, 
pollution and planning. The extent to which they interact is limited and in many cases the decision-makers for each Act 
is different. Further, each proposed project or activity that impacts on the environment is dealt with on a case-by-case 
basis. Through the eyes of an Indigenous person, this approach is patchy and disjointed. ‘Well what we have is we have 
western concepts ... versus Indigenous concepts - and they do not equal each other.’156 Indigenous culture revolves 
around the connectedness of the landscape and it is deeply difficult for an Indigenous person to consider one element 
of that landscape in isolation from another. Which is, in effect, what impacted Indigenous people were asked to do in 
consultations regarding the Murray-Darling Basin. 

These challenges have been previously identified by researchers in the area as a systematic problem inherent in Australian 
natural resource management. In particular, Libby Porter has done a significant body of work relating to the involvement 
of Indigenous people in natural resource management in Victoria. 

‘... [S]tate-based environmental planning in Victoria continues to be blind to its own cultural constructions of place. Despite 
significant shifts in favour of (some) Aboriginal interests in relation to land use management, this has always occurred 
by defining an Aboriginal Other that can be brought safely into the existing regulatory regime without unsettling the ... 
philosophies that underpin that regime.157 

This is true of the process undertaken to develop the Basin Plan. In the end, it was just too difficult and challenging for 
Indigenous concepts to be brought in and meaningfully incorporated under the existing regulatory regime. This raises 
very big questions for the future and seeking to address them is beyond the scope of this project. However, they must 
somehow be resolved in order for Indigenous people to be meaningfully consulted on environmental matters in the 
future. It is clear that the MBDA in consultations conducted regarding the Murray-Darling Basin Plan did not rise to this 
challenge. 

RECOMMENDATION 6

Research to investigate opening up environment and planning systems in Australia to allow for the 
meaningful incorporation of Indigenous ecological knowledge and values in decision-making.  

4.2.2.2 Cultural water

Another explanation for the failure of meaningful consultation in this case study is this: Indigenous groups have said that 
in order for them to play a meaningful role in the implementation of the changes to water governance in Australia, legal 
recognition of ‘cultural flows’ is necessary.158 Cultural flows, broadly speaking, are: ‘Water entitlements that are legally and 
beneficially owned by the Indigenous Nations and are of a sufficient and adequate quantity and quality to improve the 
spiritual, cultural, environmental, social and economic conditions of those Indigenous nations.’159 

This is supported by the interviews with MLDRIN representatives. ‘If you are going to talk about Indigenous use (which 

155 Maureen Reed and Colleen George, ‘Where in the world is environmental justice?’ (2011) Progress in Human Geography 35(6), 840.

156 Interview with Sonia Cooper (Canberra, 23 March 2012).

157 Libby Porter, ‘Producing Forests: A Colonial Genealogy of Environmental Planning in Victoria, Australia’ (2007) 26 Journal of Planning Education and Research 466, 474–5.

158 J Weir and S Ross ‘Beyond Native Title: The Murray Lower Darling Rivers Indigenous Nations’ in F Morphy and B R Smith (eds) The Social Effects of Native Title: Recognition Translation and 
Coexistence (ANU Press 2007).

159 Murray Darling Basin Authority, A Yarn on the River: Getting Aboriginal voices into the Basin Plan (2011) p 12.
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is their words, not ours) then aren’t you ultimately talking about cultural flow? It is important for us – cultural flows.’160 
Unfortunately, significant gaps exist in the governance framework for the Basin. Currently, there is no imperative in 
the Water Act for consideration of cultural flows to be made in the formulation of the Basin Plan, and certainly no 
requirement that an allocation of cultural flows be made. This acts as a barrier to the meaningful incorporation of 
Indigenous interests in decisions.

This is understood by Indigenous people. ‘We’re not going to get a look in because we’re not included in the Act.’161 So 
while the Water Act contains provisions that allows for Indigenous participation, and this is welcomed by Indigenous 
people, they are no substitute for more substantive recognition and formal implementation of Indigenous interests. 
What the interviews with MLDRIN delegates show is that they want to move beyond tokenism and what that means is 
considering substantive legal recognition of Indigenous cultural values relating to water and to effectively realise concepts 
such as cultural flows. So without this legal recognition, genuine and meaningful participation is arguably impossible.

RECOMMENDATION 7

Funds be provided to MLDRIN or another representative Indigenous body in the Basin to further 
investigate and define concepts of cultural water, and with independent legal assistance derive a method 
for these concepts to be incorporated in to the governance framework for the future management of the 
Basin.  

RECOMMENDATION 8

Law reform to include provision in the Water Act to facilitate Recommendation 7.  

4.2.3	 Major infrastructure projects at the expense of rural communities

Those interviewed for the rural cases study, similarly, had strong views on what must be involved in meaningful 
participation by community members in environmental decision-making. The cases of the Victorian Desalination 
Project and the North-South Pipeline are incisive examples of how formal consultation processes can fail dismally to 
achieve environmental justice. Both projects were political ‘go-aheads’ long before the consultation processes with the 
impacted communities were commenced. The consultation processes in both cases were fast-tracked and were, in effect, 
completed to ‘tick the box’ for the purpose of the relevant environmental assessment legislative process. 

Jan Beer describes the attempts by the community to be heard with regard to the North South Pipeline project: 

‘Although we met several times with Melbourne Water officials, wrote hundreds of letters to State and Federal Ministers, 
environmental departments and the Ombudsmen ... [and] were able to make submissions in person to the project impact 
assessment committee ... we were informed as early as 2008 that the project was a ‘done deal’. So, no, we actually had no 
part in the decision... Government policy on the pipeline was to proceed no matter what.’162 

For Jan, genuine and meaningful participation means seeking the view of the community and listening to those views 
prior to a decision being made. 

‘Meaningful consultation should be taking into account the interests and impacts of the communities and individuals 
affected, and making decisions based on those impacts on the community ... we felt we had no influence or input in the 
process ...’163

160 Interview with Sonia Cooper (Canberra, 23 March 2012).

161 Interview with Tandy Annuscheit (Canberra, 23 March 2012).

162 Jan Beer email (18 June 2012).

163 Ibid.
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The experiences of the community around the Victorian Desalination Project were similar to that of the North-South 
Pipeline. It was announced by the State Government of Victoria at the outset that the project would be built, but that an 
environmental impact assessment (EIA) would be conducted under the Environment Effects Act 1978 (Vic) beforehand. 
The community were invited to be consulted with regard to project as part of this EIA, but with the knowledge that the 
project was a certainty to proceed. In addition, the EIA terms of reference were such that it excluded assessment of some 
key aspects of the project, such as consideration of climate change. 

This process was even further compromised as the Victorian Government was the proponent (the body proposing) of the 
project. The project was to be embarked upon as a Public-Private Partnership (PPP), a service contract between the public 
and the private sector where the Government pays the private sector to deliver infrastructure and related services over 
the long-term. However, in this instance, the private partner for the project was not selected prior to the EIA processes 
being embarked upon. So for the EIA (including the mandatory consultation process), the Victorian State Government 
Department of Sustainability and Environment (DSE) acted as the proponent of the project, but simultaneously, in effect, 
presided over the EIA process and made the ultimate decision that the project could go ahead. Needless to say, this 
significantly crippled the possibility of genuine consultation in the process or community confidence in an impartial and 
independent assessment of the project’s environmental impacts.

‘According to Government we were involved in a consultation process - however that was farcical at all levels. All decisions 
were predetermined prior to “consultation” and we achieved no meaningful outcomes from the process. We MAY have 
achieved some relatively minor cosmetic “improvements” to the project; however that was not from any “consultation”; 
rather a result of determined protest activity.’164

Unsurprisingly, those involved in the campaign (similar to those impacted by the North-South Pipeline project) now have 
very strong views on what meaningful and genuine participation is: 

‘I don’t think this can ever happen when the proponent of a project is also the one responsible for [the] ‘consultation’ ... 
Meaningful participation means being involved in the process before final decisions are made; while there are still real 
options. And it means that concerns and questions and suggestions are actually taken seriously at a high level within 
the decision-making structure of the project ... Of course proponents don’t like true consultation as it is inconvenient to 
achieving their goals quickly and cheaply. Meaningful consultation and participation must always be managed by a truly 
independent authority that has access to all information and that operates transparently.”165

4.2.4	 The common experience

Although the contexts of the three cases studies were so distinct from each other, many parallels can be drawn between 
their experiences and their conceptualisations of meaningful and genuine consultation. 

All of the interviewees in the case studies wanted authority and influence in the processes in which they were involved 
and ‘an authentic contribution to decision-making when the decisions affect their community.’166. 

Many felt that they were not engaged early enough in respective decision-making processes. They wanted to be involved 
at the ‘drawing board’ stage, and to input in to the agenda for consultation, not just be presented with it. 

Many identified that there was a vital difference between being asked for comment and being listened to. The case study 
communities wanted more than to be merely recognised. They wanted to contribute tangibly to outcomes and very few 
of those interviewed felt that they achieved this.

4.3	 Access to information

The experiences of the case study communities in this study demonstrate that effective participation in environmental 
decision-making cannot exist without access to information about a particular development and/or government process. 
Unless communities understand why and how decisions are made then it is nearly impossible to properly contribute to a 
formal consultation process, scrutinise a decision or even to ask sensible questions of a decision-maker. Many in the case 

164 Chris Heislers email (20 June 2012).

165 Ibid.

166 Hunold and Young ‘Justice, democracy, and hazardous siting’ (1998) in Elisa Arciono and Glenn Mitchell ‘Environmental Justice in Australia: When the RATS Became IRATE’ (2005) 
Environmental Politics Vol 12, No 3, 363-379, 366. 
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study communities felt that accessing information in the first place was a hurdle that they had to leap before they could 
even reach the stage of participating in a decision-making process. Several experienced being actively prevented from 
being privy to the matters considered by a decision-maker, which was a significant impediment to participation. 

4.3.1	 Challenges for rural communities

In Gippsland, Victoria, residents have found it extremely difficult to access information about plans to expand minerals 
mining and potentially develop coal seam gas mining. Tracey Anton of Toongabbie was shocked when she found out that 
most people in her area did not know that applications for mining exploration licenses had been made in her area, and 
that their approval was pending. ‘I thought, why they didn’t get that information? When I did ring some of the farmers in 
the districts they had no idea. [I said] “do you realise there’s an exploration licence application in?” ... Nobody knew.’167 
After some investigations, and searching for information online, Tracey formed the view that the DPI website was 
designed to assist mining proponents, not the community. ‘The [DPI] website was of no value ... it’s pro-industry. It’s not 
done in layman’s terms.’168

So Tracey and the group Community Over Mining took it upon themselves to disseminate this information to farmers and 
other local people. 

‘the local journalist was quite good and he accessed information from DPI ... The environmental group Friends of the Earth 
were very helpful ... And so I just realised that we had to get the information out there, and people were starved of basic 
factual information. So we started the website that I paid for myself .’169

Tracey’s experience is that well maintained internet resources are especially important for rural communities, 170 who 
cannot easily walk in to their local government agency office and ask questions. However, Tracey highlighted that even 
good electronic resources are not necessarily sufficient as many of the farmers in her district who are impacted by the 
potential mining activities do not have internet access, or experience slow internet connections that do not enable them 
to view maps and other large electronic documentation. 

RECOMMENDATION 9

Law reform to require the Department of Primary Industries (DPI) to inform the public about proposals for 
mining that may affect them, and to require applicants for all licences to directly notify the local council 
and any persons within 2 km of the application area of their application by mail. Communities should also 
be given the right to apply to the Victorian Civil and Administrative Tribunal (VCAT) to appeal an approval 
decision, and to enforce mining laws.  

4.3.2	 The right to know

The ability to access information is also important if the public is to be able to participate in informal processes to do with 
environmental decision-making, such as protesting, community education and other means of influencing the public 
debate on issues. This was discovered by the Tullamarine residents who wanted to use these informal avenues but were 
constantly frustrated with the concentration of information about the impacts of the dump residing with the dump 
operator and the Victorian EPA. There are many voices echoing the anger in the community regarding this. ‘I just want to 
be told what’s actually gone on up there. Where we stand now, where we stand in the future.’171

Frank Rivoli is angry that he wasn’t given information about the dump when he moved into the area and believes that the 
laws should be changed so that this information is required to be given to potential buyers of homes in the area. 

167 Interview with Tracey Anton (Melbourne, 5 April 2012).

168 Ibid.

169 Ibid.

170 Ibid.

171 Interview with Dianne Lee (Westmeadows, 3 February 2012).
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‘ I did choose to live here, but I chose because I didn’t have that information from the start … people who come and buy in 
the area, they’re not told of any of this, you’re not told of any of these facilities, where they are … if I’m going to buy an asset 
in this area, I’m told of the schools, I’m told of all the so-called benefits for that area, but I’m not told of the other things.’172

Alan Free from Gladstone Park said that lack of information provided to him was the biggest problem he faced in trying to 
decide what to do with his concerns about the dump.173 

‘Public meetings were held in Gladstone Park and Tullamarine and West Meadows which were all well attended, but 
everyone came from those meetings absolutely frustrated because we were not given ample answers to our questions and if 
we did get answers, we couldn’t believe them.’174 

The persistent lack of information available to the community on the impacts of the dump caused significant anxiety 
and in many cases possibly heightened reactions to the information once it was finally obtained by the residents. Alan’s 
experience highlights how damaging secrecy on the part of the regulator and the dump operator can be to achieving 
environmental justice outcomes. 

RECOMMENDATION 10

The development of a proposal for Right to Know legislation,175 with the objective of enabling immediate 
access to information (without exemptions) on matters impacting the health, well-being or quality of life 
of individuals. This should include the requirement for maps showing the location of contaminated or 
dangerous sites to be available on government websites,176 so that information is accessible to potential 
residents of affected areas.  

4.3.3	 Inadequacy of Freedom of Information laws

For the Tullamarine residents, their ability to access information was heavily influenced by commercial and legislative 
restrictions. In Victorian and Australian Freedom of Information (FOI) legislation protects the confidentiality of a range of 
broadly characterised commercial data.177 This is an issue that the Victorian EPA must address if it is to improve access to 
procedural justice for residents impacted by EPA-licenced facilities. 

This issue was also experienced by residents in Wonthaggi with regard to the Victorian Desalination Project, who once the 
project was approved sought to monitor its construction and publicly insist on the highest environmental standards. The 
projected being structured as a PPP meant that the commercial entity building the plant was readily able to influence the 
claim by Government of commercial-in-confidence exemptions under FOI and restrict public access to information. 

‘There was constantly a lack of information; no detail was provided apart from superficial overviews that were released to 
the wider public. Excuses included ‘commercial in confidence’, and that detail was not yet available. I assume this was due to 
the privatisation of the project and a want to hide the detail so we could not protest on specifics? I think it very unfair that 
full detail is not available to the local community as it comes available; how else can fair ‘consultation’ continue?’178

Access to information is a clear barrier to substantive access to environmental justice in Victoria currently. FOI laws and 
government policy that encourages openness and transparency in the disclosure of information are critical in addressing 
this. Unfortunately, a Auditor-General’s report179 tabled in the Victorian Parliament in April this year concluded that 

172 Interview with Frank Rivoli (Gladstone Park, 2 February 2012).

173 Interview with Alan Free (Gladstone Park, 20 January 2012).

174 Ibid.

175 A model could be the 1986 US Emergency Planning and Community Right-to-Know Act. 

176 See, for example, the Contaminated sites database available online in Western Australia: <http://www.dec.wa.gov.au/content/view/5627/2295/>.

177 Freedom of Information Act 1982 (Vic) s 34.

178 Chris Heislers email (27 June 2012).

179 The report examined the extent to which 11 Victorian public sector departments and the Victori Police met the requirements of the Freedom of Information Act 1982, see Victorian Auditor 
General, ‘Freedom of Information’ (Victorian Government Printer, April 2012) vii.
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current FOI laws in Victoria are being routinely flouted by bureaucrats180 within government departments, and that the 
public’s right to timely, comprehensive and accurate information is being frustrated. 

‘Since FOI legislation was introduced 30 years ago, Victoria has gone from being at the forefront of FOI law and 
administration to one of the least progressive jurisdictions in Australia. Over time, apathy and resistance to scrutiny have 
adversely affected the operation of the Act, restricting the amount of information being released. As a result, agencies are 
not meeting the object of the Act, which is “to extend as far as possible the right of the community to access information”.’181

This highlights that high-quality FOI laws provide an important piece to the participatory justice puzzle, but cannot be 
solely relied upon. Complementary measures are also required to provide timely access to information, as the process 
and time delay inherent in obtaining information through FOI avenues (even in a well-functioning system) is prohibitive 
to some communities in their attempts to quickly influence environmental decision-making. Law reform in other areas 
covering access to government information is required. 

RECOMMENDATION 11

The passing of improved Freedom of Information laws in Victoria. The more recent Queensland and NSW 
laws could be looked at as a model for the Victorian jurisdiction. The adoption of on-line Information 
Statements similar to that required by the Freedom of Information Act 1992 (WA) is also recommended.182 

RECOMMENDATION 12

Adequate resourcing of government departments to fulfil the objectives of Freedom of Information 
legislation.  

RECOMMENDATION 13

 Law reform enabling decision-makers to impose conditions on planning and environmental approvals 
requiring the provision of information by proponents of projects or activities to local residents on request. 
Such conditions should be mandatory for large, high-impact projects and in particular for PPPs.  

180 Victorian Auditor General, above n 180 vii.

181 Ibid.

182 This scheme requires every Government Department in Western Australia to maintain a list accessible on their website which sets out the kinds of document that are generally held 
by that Department, and how they are accessible to the public. This has considerably reduced the public confusion and burden on government agencies around access to information. 
Further discussion of this recommendation can be found in Part 10 of EDO’s Submission to Modernising Victoria’s Planning and Environment Act (May 2009) <http://www.edovic.org.au/
law_reform/submissions_and_reports/submissions_and_issues_papers >, pp 33-36.

http://www.edovic.org.au/law_reform/submissions_and_reports/submissions_and_issues_papers
http://www.edovic.org.au/law_reform/submissions_and_reports/submissions_and_issues_papers
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5 Achieving environmental justice in Australia: some solutions

Genuine participation of the public in environmental decision-making cannot be achieved via a single blanket solution. It 
must be a multi-pronged approach. 

The diverse range of recommendations in this paper in the areas of policy, law and education would go some way to 
significantly improving access to procedural environmental justice in Victoria, if implemented. 

5.1	 Rectifying resource imbalances 

Access to information relating to environmental decision-making is a critical first step in accessing procedural justice. 
However, it is not the be-all and end-all when it comes to meaningful participation. Communities impacted by 
environmental decisions need to be in the position to critically examine the information they obtain in order to be able 
to analyse the impacts on them and to seek to influence decisions regarding these impacts. The ability of communities to 
participate in this way is very much dependent on their resources, which is a further barrier to accessing environmental 
justice identified through the case studies.

From the EDO’s experience there is invariably a significant resource imbalance between developers and government 
bodies on the one hand, and members of the community trying to participate in decision-making processes on the other. 
This is demonstrated by all of the case studies examined. It is particularly obvious with matters where a community might 
benefit from legal advice, or when technical scientific matters arise (which they inevitably do in environmental matters). 

Tullamarine dump is one of those instances. Helen van den Berg describes the struggles her community faced due 
to the imbalance created by their not being able to afford technical consultants to provide them with advice on the 
environmental impacts of the dump, as opposed to the operators of the dump who had many experts assisting them in 
their dealings with the Victorian EPA.

‘The developers always have consultants and they take their word as gospel; those fellows get really upset when you 
challenge them. But if we’re all equal then there should be the provision of experts for us too. We have asked EPA to fund a 
consultant but that fell on deaf ears.’183

Interviewees explained that an average resident of Tullamarine struggled to understand what was told to them in 
community meetings regarding the toxic dump. 

‘Having access to people … who would be able to explain [things] to us in layman’s terms, because you know, all of this was 
really new to us … We didn’t know what … all those terms were that they would mention in meetings.”184 

Similarly, the environmental impact assessment documentation for the Victorian Desalination Project at Wonthaggi 
consisted of more than 1,800 pages of highly complex material plus 84 technical appendices which averaged 
approximately 90–100 pages each.185 ‘The volume and detail in the EES [Environmental Effects Statement] was 
ridiculous.’186 Further, the documentation was released for public comment for a period of only 30 business days, from 20 
August to 30 September 2008. 187 For the community living around the site of the proposed plant, digesting this volume 
of technical information in such a short time frame was near to impossible. Expert assistance would have been of huge 
benefit to the community in this task. ‘I see the only fair way for a community group to be properly engaged in the process 
is for the proponents or government to provide funds or expert assistance in dealing with it.’188

Over the long period of time trying to force themselves in to decision-making processes regarding the dump, the 
Tullamarine community also felt the imbalance in terms of the human hours they were able to contribute to the process. 
Compared to the owner of the dump, who had dedicated staff members liaising with the Victorian EPA and analysing 

183 Interview with Helen van den Berg (Niddrie, 20 January 2012).

184 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

185 Samitha Rao, ‘Reforming the Environment Assessment Process in Victoria’ (2010) 1 National Environmental Law Review 34, 37.

186 Chris Heislers email (27 June 2012).

187 Samitha Rao, above n 185.

188 Chris Heislers email (27 June 2012).
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technical reports 38 hours per week, the community group TTTDAG relied entirely on volunteers to do this work outside 
their regular work hours. 

‘So it’s the imbalance between information and resources and time because we have to do this in our recreational time and 
everybody else that you’re opposed to is doing it in their work time. So we are doing that at the end of the day when we are 
tired and they are getting paid to do it during the day.’189

Kaylene Wilson, an active member of TTTDAG, supports this and comments on the personal sacrifices she had to make in 
order to participate in the Panel hearings about the dump. 

‘At the time … my company that I worked for was getting really angry that I was taking a lot of time off… so they started to 
dock my pay, and I wasn’t getting paid for the time that I was going in there.’190

This experience was shared by objectors to the Victorian Desalination and the North-South Pipeline projects, who in both 
instances had to fundraise in the community to pay experts and lawyers to assist them in the environmental assessment 
processes for the projects (and related issues). In both cases substantial funds were able to be raised due to the significant 
public interest the projects attracted – but this did not compare to the huge resources that the government proponents 
devoted to these processes.191 Problems thus arose with the lack of balanced opinions being made available to the 
decision-maker in each instance. This will be discussed in detail below. 

Challenges in participation due to lack of resources was also a theme in interviews with Indigenous representatives 
regarding the Murray-Darling Basin Plan process. Tandy Annuscheit, a MLDRIN representative, said that her Nation, 
Taungurung, will have great difficulty in making a submission to the draft Basin Plan.

‘For us, if we want to do it the right way, we need time to get our mob together, and organise the camp. And have all this 
put out for the camp, so the community can come and learn everything from the beginning, and then understand what the 
process is about. It’s pretty hard. There’s a lot of people in Taungurung .’192 

Murray-Darling Basin Plan Community Submissions Centre, Deniliquin. Photo: Elizabeth McKinnon

189 Interview with Helen van den Berg (Niddrie, 20 January 2012).

190 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

191 For example, in the EIA public hearing for the Desalination Plant, the main community group Watershed Victoria Inc was able to call one expert witness compared to the nine commissioned 
to give evidence by the Department of Sustainability and Environment, the proponent of the project. 

192 Interview with Tandy Annuscheit (Canberra, 23 March 2012).
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For Indigenous people, many of whom have weighty family responsibilities and jobs, taking the time out to dedicate to 
such a process proved difficult. 

While MLDRIN representatives are compensated for their time to attend MLDRIN meetings, there are limited resources 
provided for the representatives to go back to their nations and feed these perspectives back through to the MDBA 
via MLDRIN. Tandy report that there was one opportunity provided for those in her Nation to talk directly with staff at 
the MBDA, but that very few in her Nation were able to take advantage of this offer. ‘We had the opportunity to go to 
Shepparton, but we couldn’t get the representatives to go because we’re spread out so far...’193 Darren Perry, a Ngintait 
man, concurs with this view and says of the consultation run by the MDBA with regards to the Basin Plan: ‘I don’t believe 
we’ve had proper resources supplied to us to do this properly on a local level’.194

In the interviews, MLDRIN representatives also expressed the desire for more separation and independence from the 
MDBA in consultation processes.195 Currently, the body of MLDRIN is funded by the MDBA; the MDBA often calls and 
attends the majority of the meetings of MLDRIN; and even often plays an active role in facilitating discussions at these 
meetings. This is arguably problematic as there is a danger that the agenda in these meetings and the meeting outcomes 
might not be driven by the Nation representatives, but rather by the MDBA. This could in effect act as a barrier to the 
impartial and independent views of representatives being documented and translated to the relevant decision-makers. 
However, for MLDRIN to have more autonomy in its operations, it will most certainly need independent assistance to 
properly engage with the required material, the process and any legal issues that arise. 

Sonia Cooper, a Yorta Yorta delegate to MLDRIN, is strongly of the view that MLDRIN requires independent legal advice, 
and that not having it has hindered their ability to participate fully in the process. ‘Aboriginal people do not have the 
money capacity to seek lawyers who are going to give us that advice. So ultimately the consultation is not genuine ... how 
come it was never offered, that MILDRIN and NBAN should get and seek legal advice?’196 

RECOMMENDATION 14

Community groups and representative bodies must be sufficiently resourced to participate in consultation 
processes offered to them. For proposed projects or activities of a certain magnitude, funds should be 
contributed by proponents for this. These funds should enable groups to employ a person to manage 
consultation on behalf of the community, if they wish. Funds might also be used to engage expert and legal 
assistance. 

5.2	 Instilling independence and credibility in to environmental assessment and 
decision-making

As discussed, communities are often under-resourced to meaningfully participate in and influence environmental 
decision-making in Victoria.  This is especially problematic given the lack of independence inherent in our natural 
resource management and land use planning systems In Australia, there are certain aspects underpinning environmental 
governance systems that contribute to the occurrences of environmental injustice. In particular, the following are 
problematic:

• the close relationships between companies and regulators, 

• the inherent conflicts of interest associated with the provision of expert advice to decision-makers in environmental 
approvals processes, and

• the culture of approaches to environmental risk assessment.

193 Ibid.

194 Interview with Darren Perry (Canberrra, 23 March 2012).

195 Interview with Sonia Cooper (Canberra, 23 March 2012), Interview with Henry Atkinson (Monash, 22 February 2012).

196 Interview with Sonia Cooper (Canberra, 23 March 2012).
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 In the case of the Tullamarine dump, over time the trust and belief of the community in the accuracy of the information 
they were provided with regarding the impacts of the dump was coloured by the close relationship between the Victorian 
EPA and the dump operator Cleanaway, and the volume of business that was conducted ‘behind closed doors’. ‘The 
community felt that the EPA was there to serve Cleanaway, rather than the community. There are so many examples 
of this, such as overlooking obvious and substantial breaches of their licence. I think it’s fair to say that EPA directly 
aided Cleanaway in maximising their profits.’197 This perceived close relationship was damaging to the achievement 
of environmental justice as the community had no faith in the information they did succeed in obtaining, nor in the 
independence of the decisions of the Victorian EPA with regard to management of the dump. 

In some cases, the decision-maker and the proponent can be one and the same institution. This has been discussed above 
with regard to the Victorian Desalination Project at Wonthaggi, and is true also of the North-South Pipeline which was 
built by Melbourne Water, a state-owned corporation. As mentioned, the Victorian Desalination Project was embarked 
upon as a Public Private Partnership; however, the private partner for the project was selected after the EIA process was 
completed and the project had been approved to proceed. So for the purposes of the EIA, the Victorian State Government 
DSE acted as the proponent of the project and made the ultimate decision that the project could go ahead. To say that it 
is possible to achieve a robust, thorough and independent EIA in such circumstances is farcical. The community believed 
there to be an inherent conflict of interest embedded in the Victorian Desalination Project assessment and decision-
making process, and due to this they could not have any faith in the outcomes of these processes. 

‘The terms of reference for the assessment were determined by the proponent, much of the investigations were performed 
by authorities associated with the proponent, the assessments were funded and organised by the proponent, the federal 
EPBC Act requirements were delegated to the proponent and the evaluation of the investigations were performed by 
the proponent and a panel appointed by the proponent. So no, we had no faith in the robustness of the environmental 
investigations.’198

5.2.1	 Problems with Public-Private Partnerships

The PPP arrangement of the Victorian Desalination Project also resulted in many of the questions of the community 
remaining unanswered and unresolved throughout the EIA process, due to the DSE’s (the proponent) refusal to engage 
with the detail of the proposal. DSE maintained the position that the private partner (when it was chosen) would be 
responsible for such details, and thus was not willing to provide them for the purposes of the environmental assessment. 

Such PPP project structures are becoming popular for major infrastructure projects in Australia and it is clear that they 
have implications for environmental justice outcomes. Decisions regarding protection of the environment should be 
made by a person separate from the person who is proposing a particular use of the environment, including when this is 
government. An independent body assessing and deciding on PPPs is vital in ensuring independence and credibility in the 
process overall.

RECOMMENDATION 15

Law reform regarding the conduct of PPPs generally, specifically acknowledging that independence in 
assessment, decision-making and enforcement for these projects is problematic and that there must be 
added caution to ensure that environmental justice is achieved. Reform should include:

1. The requirement that an independent body be responsible for assessing and deciding on projects or 
activities that will be structured as PPPs. 

2. The requirement that the private partner for a PPP be appointed prior to any environmental approvals 
processes commencing and for that private body to be the proponent for the purposes of the relevant 
assessments and approvals. 

197 Helen van den Berg email (8 July 2012).

198 Chris Heislers email (27 June 2012).
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3. The requirement that if a PPP is approved, a condition must be implemented through the relevant 
approvals requiring the provision of information by proponents of projects or activities to local 
residents on request. The private partner in a PPP should also be treated as a public agency for the 
purposes of public access to documentation under the Freedom of Information Act 1982 (Vic). 

5.2.2	 The control of processes by experts

The case studies highlight that residents and affected community members need to be able to rely on truly independent 
decision-making and expert advice when participating in decision-making processes. In general, in Victoria, the experts 
providing opinions on the environmental impacts for a proposed project or activity are experts chosen and paid for by 
the proponents for those projects or activities. This is problematic as the affected communities invariably perceive that 
there is a built in conflict of interest in this processes, in that the expert is likely to provide an assessment or the ‘answer’ 
that is desired by the proponent, who is their client and who in most cases they stand to obtain more work from in the 
future. As discussed, this problem is exacerbated if concerned residents are not able to commission and put forward their 
own expert advice for consideration. What results is in effect one ‘version of events’ being made available to the decision-
makers.

This was a prominent theme in the interviews with Tullamarine residents, who highlighted the need for independent 
advice to the community on impacts and for (on occasions) the community to be able to fund their own expert advice. 
‘When we’ve had to get tests done on the creek, [on] the salinity and things like that, it would have been good to have 
had access to some sort of technical advice … or someone that we could go to get these tests done independently 
ourselves … rather than [rely on Cleanaway having had these] ‘independently’ done.’199

RECOMMENDATION 16

Law reform to mandate that for development projects or activities that attract significant public interest 
(for which there can be criteria), funds are provided to the community to commission their own expert 
advice on environmental impacts to provide to the decision-maker in support of their arguments. The US 
EPA’s Superfund Program could be looked at as a model for this.200

However, is putting the community on ‘level’ footing with proponents in these circumstances sufficient? Some say that 
attempts such as these to operate within a process designed by government and industry detracts from ‘one of the goals 
of environmental justice to claim power over the knowledge needed to participate in democratic decision-making.’201 
Should residents have a way of feeding in their own experiences and have their own authority in decision-making 
processes?

The culture of the general approach to ongoing risk assessment in Australia and the control of this by experts and 
proponents are problematic for environmental justice. One of the most contentious issues around the Tullamarine dump 
was the assessment and communication of risk, particularly as it related to the health of the surrounding community. 
There was no dialogue between the community and the company, just a pronouncement by the company and the 
Victorian EPA that the facility was safe. For the Tullamarine community, it was those in power, those who were not subject 
to the risk, who determined what was an ‘acceptable risk’. No-one asked the community what level of risk they deemed to 
be satisfactory. ‘We want to decide the conditions that we want to live, not the EPA, not any company. That’s the control 
that we want to have … If you don’t have a choice, that’s an environmental injustice. Basically, you can’t escape.’ 202 The 
community became more and more competent at critiquing the uncertainty of the risk assessments that had been done, 

199 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

200 Technical Assistance Grants are provided directly to resident groups through this program to employ their own experts. See United States Environment Protection Agency, Technical 
Assistance Grants (TAGs) (3 May 2012) <http://www.epa.gov/superfund/community/tag/>. 

201 Anna-maria Marshall, ‘Environmental Justice and Grassroots Legal Action’ (2010) 3 Environmental Justice 4.

202 Interview with Jos van den Berg (Niddrie, 20 January 2012).

http://www.epa.gov/superfund/community/tag/
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and the underlying assumptions, but the Victorian EPA were unwilling to discuss this or accept any other view apart from 
that of their appointed ‘experts’. What was needed was a process through which the community could participate in 
discussions about the acceptability of risk, prior to a risk assessment being embarked upon.

5.2.3	 Incorporation of community experiential evidence

One of the major challenges experienced by the community in Tullamarine was their persistent attempts to provide their 
own experiential evidence to the regulator, the Victorian EPA, with regard to the impacts of the dump on them. They 
found that there was absolutely no way in which they could achieve this; no formal mechanism for this evidence to be 
taken into account and for it to inform decisions of the regulator. ‘We can see the evidence in the health of the people, 
and we accept this as real evidence. I don’t know why they don’t … When the women in Ardeer said their sheets and 
clothes were yellow they were just told to wash it again. It wasn’t regarded as scientific data.’203 

Residents felt that they had valuable information to contribute about the dump and wanted to be treated with dignity and 
respect  in their attempts to be heard. ‘We’re very knowledgeable, we’ve made ourselves knowledgeable on the dump 
now, we know the ramifications of, you know, what can happen to people that live near these sorts of things, and … the 
EPA, they treated us like idiots…. They are not doing enough to disprove or prove what we are saying.’204

In summary, the constant claim by the Victorian EPA and the dump operator that there was ‘no risk’ was at odds with the 
residents’ experiential knowledge. When risk assessments were produced by the Victorian EPA or the dump operator and 
they ignored the anecdotal experiences of the community, residents assumed that the use of experts was just a tool for 
providing a legitimate basis for what the operator had already decided to do at the site.

This phenomenon was also experienced by concerned community members regarding the North-South Pipeline. Local 
irrigators and farmers had very strong opinions about the methodology behind the project, and in particular, they did not 
believe that the water-saving strategies (the explanation provided by Melbourne Water as to where the extra water to 
supply Melbourne would come from) would work.205 These opinions were based around extensive experience farming in 
the area and extracting surface and groundwater from the local system. However there was no method for these opinions 
to be attributed any weight or given any formal consideration by decision-makers. All of these technical questions were 
dealt with by appointed experts in the process. 

Addressing this is central in addressing environmental injustice in Australia, and several steps can be taken to move 
towards this. For example, a program of community-based participatory research should be trialled by the Victorian EPA, 
or a similar regulator. This would work particularly well for a contaminated site clean-up, for example. This could involve 
funds for a community group and a university to pair up, and for community members to be trained to participate in, for 
example, soil-sampling processes. The group would then work with the university to collate data and then present it to 
the Victorian EPA, along with their own remediation plan for the site. This would provide opportunities for meaningful 
community participation in an independent process that affects them. Planning authorities should also investigate 
opportunities for these kinds of models in environmental assessment processes. 

There are links between the incorporation of community experiential evidence and community desire for authority in 
decision-making, which has been previously discussed. The community of Eastwick in Philadelphia in the US aimed high 
in their ambitions to control the process that would affect them. Neighbourhood residents won the right to partner with 
the Philadelphia authorities on land-use matters and obtained a formal, legally binding role in decisions about land use 
in their community.206 Parties seeking a zoning change within Eastwick are required by the city to present proposals to 
neighbourhood residents, who then vote on them. The Planning Committee then conveys the decision to the Philadelphia 
Zoning Board or the City Council, the regulatory body that applies. 207 It is of interest to consider whether a program based 
on the model in Eastwick or something similar could be experimented with in the planning and environment system in 
Victoria. 

203 Interview with Helen van den Berg (Niddrie, 20 January 2012).

204 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

205 Jan Beer email (18 June 2012).

206 Diane Sicotte, ‘Don’t’ Waste Us: Environmental Justice through Community Participation in Urban Planning’ (2012) 3 Environmental Justice 1. 

207 Ibid. 
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RECOMMENDATION 17

A program of community-based participatory research to be developed and implemented by the Victorian 
government.  

RECOMMENDATION 18

An education program be designed and implemented to train scientists and other technical experts in 
dealing with community experiential evidence.

 
RECOMMENDATION 19

Investigations be made into a possible pilot project for a community decision-making body similar to the 
Eastwick example above. EDO is well-placed to represent the community to seek a proponent who would 
be willing to hand the community a more formal role in decision-making regarding a potential project. This 
could be trialled on an experimental basis at first.  

5.3	 Adequate and appropriate materials and timelines 

The case studies highlight how the special needs and vulnerability of communities must be taken into account when 
designing consultation processes. In particular, written material forming the basis of a consultation process can be 
problematic for many communities, as can be short timelines for consultation. 

The most expressive example of this is the consultation process conducted by the MDBA for the Basin Plan. As discussed, 
significant efforts were gone to by the MDBA to reach Indigenous people on issues of the Basin plan. Opportunities were 
available to provide written or verbal views to the MDBA on the Basin Plan for those who were able to do so. But what 
does it mean to be ‘able’, in this regard? 

Significant challenges were encountered by Indigenous people in participating in the consultation process offered to 
them. At the heart of this is the highly technical nature of surface and groundwater management, and the colossally 
complex governance structures in place for water management across Australia. To properly engage in the issues 
surrounding the future management of the Basin, one must have a grasp of these concepts. Most laypersons do not, and 
the interviewees for this case study were no exception. The difficulty in grasping these concepts was exacerbated by the 
method of dissemination of the information employed by the MDBA: in written form. 

The period of time between the date of release of the Draft Plan and submissions on it falling due was 20 weeks. In 
this time, Indigenous people were required to obtain the Draft Plan, read and digest its contents, decide what in it 
was relevant to them and their interests, form views on these issues, and translate these views to a written form for 
submission to the MDBA. For many Indigenous people, having comparatively low rates of education and literacy rates, this 
was near impossible. 

In interviews, several of the delegates to MLDRIN described the challenges they experienced throughout this process. 
Sonya Cooper, a University student, found it particularly hard to get up to speed with the content of the draft Basin Plan 
and the direction in which MLDRIN was moving with regard to this. ‘You know 20 weeks is not genuine consultation, 
particularly when we’ve only met three times ... if you’re going to consult with people you give adequate time and speak 
genuinely with people.’208

Tandy Annuscheit thought the MDBA timeframe was very problematic for MLDRIN given the need for the delegates to 

208 Interview with Sonia Cooper (Canberra, 23 March 2012).
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meet, feed in the perspectives of their respective Nations, and all agree on the wording in their submission. ‘It’s not a long 
enough time, definitely not long enough. Because we’re having trouble with the wording ... because the wording for us is 
critical, using the right wording to get the point across.’209

As discussed above, the time frame (30 business days) imposed for comments on the environmental impact assessment 
documentation for the Victorian Desalination Project at Wonthaggi was prohibitive to genuine consultation with the 
community. 

The earlier analysis highlighted the importance of access to information for community groups wanting to participate 
in environmental decision-making processes, and if necessary, assistance in understanding this information. What the 
case studies also demonstrate is that the format in which the information is made available and the time in which they 
have to consume the information are also key to ensuring genuine opportunities for participation. There must be a 
process undertaken by government before embarking on a formal consultation process to determine whether any of the 
identified stakeholders have special needs with regards to the consultation. 

RECOMMENDATION 20

Law reform to require government to undertake an ‘environmental justice assessment’ prior to 
commencing consultation to assess the needs of impacted communities. This should then inform decisions 
regarding the provision of materials and service to the stakeholders and decisions regarding timeframes for 
consultation.   

5.4	 Reaching out to rural communities 

There are also geographic barriers to participation. People in rural and remote communities feel they struggle to be 
heard on issues that impact on them. ‘Because of smaller populations affected, compared to larger numbers in the cities, 
governments believe they can ignore issues facing rural people.’210

Having to travel sometimes hundreds of kilometres to attend meetings and public hearings or to inspect documents, in 
general members of rural and remote communities spend more hours in accessing justice than others. Rural councils 
and regional offices of State government agencies often cover large areas, which means that meetings at these offices 
can require a drive of several hours and seeking leave from employment. For example, when the community around 
Toongabbie in Gippsland have a question about mining in their area, they must correspond with an office of the 
Department of Primary Industry in Benalla, which is four hours’ drive away.211 For the concerned community members in 
the Northern Victoria, ‘people regularly travelled 3–4 hours to Plug the Pipe meetings.’212 These are all built-in deterrents 
to people in rural communities participating in decision-making (independent of their desire to do so).

People in rural and remote communities are often a significant distance from where environmental decisions are made. 
The courts and tribunals that make decisions on environmental law matters in Victoria are based in Melbourne. If 
hearing a matter relating to land at a location remote from Melbourne, these courts and tribunals are able to travel to 
that location for the hearing, or go ‘on circuit’ as it is called. In the EDO’s experience, this does not routinely happen, as 
arguments are put that the legal representation and experts for the majority of the parties are located in Melbourne, and 
it often requires a delay in the hearing of the proceedings due to waiting for the circuit dates to arrive. 

209 Interview with Tandy Annuscheit (Canberra, 23 March 2012).

210 Jan Beer email (18 June 2012).

211 Interview with Tracey Anton (Melbourne, 5 April 2012).

212 Jan Beer email (18 June 2012).



Environmental Justice Project – Final Report44 www.edovic.org.au

Those concerned with the North-South Pipeline are aware that they faced unique difficulties during the campaign against 
the project due to their residing in a rural area. As mentioned, in this instance there was next to no formal consultation 
with the community on whether or not the project was environmentally sound enough to proceed. The assessment 
conducted for the project was fast-tracked and focussed on how the project would go ahead, not whether it would or 
not. So the community had to be heard via other ‘informal’ avenues of participation, such a through the media and via 
direct actions. In doing so they faced a multitude of challenges, including the cost, organisation and the distance needed 
to travel for protests and meetings. ‘Hundreds of people milked cows at 3 or 4 in the morning, drove up to 4 hours to 
Melbourne to protest at Parliament House and then milked their cows again after another 4 hour drive home.’ 213 The 
small size of a rural community also limited their ability to bring broad public attention to the issue. 

‘A protest of 1,000 people here is huge  – yet to city folk (where thousands can be mustered easily), and on the TV – the 
numbers look rather pitiful. Plus the media are often constrained by time limits and availability of helicopters to reach rural 
areas, in order to report on the issue and have the story ready to go to air that night.’ 214 

Locals gather to protest against the North-South Pipeline in the main street of Yea. Photo: Jan Beer

Chris Heislers from the community group Watershed Victoria Inc also thinks that the political ‘lack of importance’ of the 
rural region affected  by the Victorian Desalination Project contributed to their difficulties being heard on the issue. ‘I feel 
that may be a bigger issue in remote areas because in city areas electorates are closer together so there is more likely an 
effect on multiple electorates even with a project confined to one.’ 215 Chris also hypothesised that the distance of the 
project site from the city meant that city folk were difficult to engage in the issue. ‘Projects in rural areas will not attract 
a great city protest (unless it is involving a really iconic environment). Maybe rural areas are deemed of less importance 
than metro areas by many city people ... [or] ... maybe it’s just ‘out of sight, out of mind’?’216

213 Ibid.

214 Ibid.

215 Chris Heislers email (20 June 2012).
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There are a number of ways in which specific barriers to meaningful participation by rural people in environmental 
decision-making can be rectified.

RECOMMENDATION 21

Increased funding to community legal organisations to ensure affordable and quality legal services to 
people in rural and regional areas on environmental, health and quality of life matters.  

RECOMMENDATION 22

Increased funding to environmental advocacy organisations to increase their outreach to rural areas, and 
to provide support to local groups to raise the profile of rural environmental issues across the State of 
Victoria. 

 
RECOMMENDATION 23

The relocation of existing government services relevant to environmental matters, or the provision of 
additional services, facilities and staff in rural and regional areas. 

 
RECOMMENDATION 24

Funding be made available specifically to rural community groups who play an important role in providing 
access to information and participation opportunities (whether these be formal or informal) to those in 
rural and remote communities. 

5.5	 Supporting community groups and representative bodies

The case studies produced interesting reflections around membership of community or representative bodies, and 
whether this helped or hindered the achievement of environmental justice. 

For many interviewees, joining the local community group was a way of getting information about a project and finding 
out what was going on in a community. This is certainly true of those who found themselves members of TTTDAG, such as 
Dianne Lee. ‘I chose to be involved because I wanted to know what was going on up there and that seemed to be the best 
way to know what was going on.’217

Sam Cetrola didn’t understand the potential dangers of living close by to the dump until the group TTTDAG formed in 
2006 to fight the plan to extend the dump, and he attended its first meeting. 

‘What shocked me was all the people there who were saying “enough is enough” ... and they started telling stories of the 
smell and ... there were other people coming up telling you of cancer cases, it was real tragic ... I was absolutely shocked and 
I’m thinking, I’ve got a 26-year-old daughter and I’ve got a 28-year-old son ... as a father and a parent, I keep thinking, “what 
have I done to my family? I’ve brought them here and put them in danger”.’ 218

As discussed, one of the main objectives of the group Community Over Mining in the La Trobe Valley is to disseminate 
information to farmers, who are cut off from information streams due to the remoteness of their locations but also the 
State Government’s failure to target them for consultation on these issues.219 

217 Interview with Dianne Lee (Westmeadows, 3 February 2012).

218 Interview with Sam Cetrola (Gladstone Park, 2 February 2012).

219 Interview with Tracey Anton (Melbourne, 5 April 2012).
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The experiences of the groups Watershed and Plug the Pipe are similar. Jan Beer says that the existence of the group Plug 
the Pipe and the campaign it ran enabled them to get information and answers from the government about the North-
South Pipeline project. ‘As a large, well organised group, [Plug the Pipe] was able to inform the public regarding the facts 
of how flawed the pipeline project was, effectively forcing the Government to have to explain its reasons why the pipeline 
should proceed.’220 

For some, banding together under the formal banner of a group gave some legitimacy to their concerns and them the 
courage to speak out. ‘I just never pursued [my concerns] because I thought, what am I going to do about it as a single 
person? But then I found out later that there were other people with similar views...”221 Banding together can also give 
people a voice who might otherwise not speak up, as experienced by members of TTTDAG.

‘They’re all volunteers and they’re all Mums and Dads like me, and they’re trying to do something. And I’m thinking ‘if I 
want a clean environment for my family and kids well I’ve got to put in, I can’t sit back and let them do it’. So I was happy to 
go along and help any way I could. And you can tell by some of the letters that I wrote, I took it quite seriously. And I’ve got 
another friend of mine, which you’re going to interview which is Frank, same thing as him. We’re quite quiet people. But 
when you hear these outrageous things that were going on, you just can’t keep quiet.’ 222

Frank Rivoli and Sam Certrola are examples of people that did not know of their formal rights to participate in 
environmental decision-making and enforcement, nor their ‘informal’ rights to protest and demand answers from 
government on issues that impact them, until they joined the local community group. 

RECOMMENDATION 25

Resourcing of a program to educate low-income communities about both their formal and informal rights 
to participate in decisions that impact them. There are a range of existing organisations in Victoria that 
would be well placed to deliver such a program.  

Members of the community group TTTDAG gather at the gates of the Tullamarine dump. Photo: Helen van den Berg

220 Jan Beer email (20 June 2012).

221 Interview with Frank Rivoli (Gladstone Park, 2 February 2012).

222 Interview with Sam Cetrola (Gladstone Park, 2 February 2012).
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Jan Beer explains how the group Plug the Pipe gave rural people a voice.

‘It was a true grassroots organisation including people of all political persuasions, and allowed the voice of rural people to be 
heard via the media on a level which has not previously occurred ... The PTP group was far more effective than individuals 
could have ever been.’223 

Chris Heislers says that forming the groups Your Water Your Say and Watershed Victoria to represent the community views 
on the Victorian Desalination Project enabled the community to appear as a large and co-ordinated ‘force’ rather than 
a collection of individuals. The pooling of community knowledge, time and expertise was also important in developing 
strategies for effective lobbying such as designing an effective website, communicating with media and conducting 
scientific assessments. 

‘The community was single minded in their goal and it enabled a fairly significant mobilisation of people with one aim 
and overall cooperation and determination to help reach that goal. So we had a more effective voice that was taken more 
seriously by the wider public and government.’ 

There are also more hidden benefits, says Chris, of the community rallying together in this fashion. ‘Another lasting 
upside; a sense of community purpose draws many people together who would not normally meet, resulting in long term 
friendships and associations, and a greater overall environmental awareness.’224

Groups can also act as a vehicle to participate in more ‘forward’ forms of lobbying that individuals might not embark upon 
themselves. Peter Barbetti is not naturally attracted to community activism, but realised that it is necessary for there to be 
a body willing to engage in these activities on behalf of the community. 

‘In my views sometimes I think the committee or the more forceful people on TTTDAG have been over the top in what 
they’ve said. But I’ve sort of come to realise that unless they’ve been over the top and said outrageous things or tried to do 
outrageous things, they wouldn’t have got … action happening.’225

Peter’s comment also shows that the conduct of groups can sometimes ostracise people who perceive it as too extreme. 
This is consistent with Dianne Lee’s story, who receives pressure from her husband and children to not be involved in the 
campaign against the Tullamarine dump. 

‘…. I sort of keep my feet in two camps: I want to know and want to be involved but I sort of want to keep my family happy 
(who don’t want me involved) … So sometimes when they get over-passionate I step away, when my family get frustrated.’226 

This leads to a further question: why do people not become involved in representative bodies and what are the 
repercussions of this?

The Tullamarine dump interviews showed that several Tullamarine residents chose to not engage in activism against the 
dump or to have nothing to do with the activities of TTTDAG. The theories on the reasons for this vary. 

‘If you kick up too much of a stink land values will drop and house prices will drop and I think that’s a big fear for a lot of 
people, that you know ‘you’re just making noise and it’s going to affect our house prices’ basically, devalue the area.’227 

‘A lot of people feel that what they don’t know, they’re better off not knowing … They want to live here, they love the area, 
they love West Meadows, they love the schools … they don’t want to know.”228

The belief that environmental justice is unobtainable acts as a deterrent to participation. ‘Many chose not to be involved 
in the fight against it… largely because of a sense of doom; that we could not win and that with busy lives they did not 
want to “waste” their time.’229 

223 Jan Beer email (20 June 2012).

224 Chris Heislers email (27 June 2012).

225 Interview with Peter Barbetti (Melbourne, 8 February 2012).

226 Interview with Dianne Lee (Westmeadows, 3 February 2012).

227 Interview with Peter Barbetti (Melbourne, 8 February 2012).

228 Interview with Kaylene Wilson (West Meadows, 2 February 2012).

229 Chris Heislers email (27 June 2012).
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Others are not able to participate in the activities of groups due to their circumstances. As reflected upon above, many 
Indigenous Nations have not been consulted with regarding the Basin Plan due to the short timeframes, the difficulties 
Indigenous people have in putting their concerns in writing, the distance required to travel to attend a MDBA consultation 
meeting, and the requirement to take time off work or family duties to do so.230 Additionally, delegates that sit on MLDRIN 
have not had sufficient time to go back to their Nations and feed their perspectives back to the MDBA via the MLDRIN 
representative body. The result of this is that many in the Basin have not been consulted with.231

The problem stemming from this is that community groups and representative bodies like MLDRIN can often be treated as 
‘one stop shops’ by government and proponents for consultation. There is a temptation for governments to consult with 
a prominent group on an issue and thereafter consider the community consultation box ‘ticked’. This excludes individuals 
who might not be able to be members of the body, or who believe that their interests are not represented by the body for 
some reason. 

RECOMMENDATION 26

Similar to Recommendation 24 above, funding be made available to grass-roots organisations across the 
board, in acknowledgement of the important role that they play in facilitating access to participation 
opportunities for community members. In certain circumstances, several organisations will require 
funding.  

RECOMMENDATION 27

Support for community organisations in the area of governance, so that they have structures in place to 
democratically represent their members. 

RECOMMENDATION 28

Education within government to ensure that representative organisations are not relied upon solely in 
consultation processes and that there are participation opportunities made available to individuals, also.  

5.6	 Using the law in environmental justice campaigning 

Environmental justice literature demonstrates a keenness in the US to use litigation as a means to address environmental 
injustices. There are a number of examples of this,232 and there are environmental justice organisations in existence 
that use the legal avenues as their primary tool.233 However not everyone agrees that involvement of lawyers in the 
environmental justice movement is a good thing, and some think such involvement should be minimised or excluded.234 
However, as pointed out by Luke Cole and Shelia Foster (both lawyers), ‘since so much of environmental decision making 
is structured by legal institutions, it is important to understand the ways in which environmental laws can both contribute 
to and mitigate the injustice experienced by many communities’.235 

However there are barriers to legal avenues being readily available to those seeking environmental justice in Australia. 
The members of Plug the Pipe pursued litigation to address their concerns with the way the environmental assessment 
for the North-South Pipeline project was conducted and with acquisition of easements of over private farming land for the 

230 Interview with Tandy Annuscheit (Canberra, 23 March 2012).

231 Ibid.

232 See, for example, the case of Alexander v Sandoval 532 US 275, 121 S Ct 1511, 149 L Ed 2d 517 (2001). 

233 See, for example, the Center on Race, Poverty and the Environment, Home (12 July 2012) <http://www.crpe-ej.org/crpe/>.

234 See, for example, Anna-Maria Marshall, ‘Environmental Justice and Grassroots Legal Action’ (2010) 3 Environmental Justice 147, 147.

235 Cole and Foster, above n 5, 11.
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construction, and also later with regard to issues during construction of the pipeline.236 None of these was successful in 
meaningfully addressing public concerns. 

‘We tried several legal avenues ... many barristers and people in the legal profession gave their time pro bono. The greatest 
difficulty was the lack of funds with which to pursue a case through the courts and the financial liability if we should lose the 
case.’237

Groups opposing the Victorian Desalination Project tried also tried on multiple occasions to address issues that they had 
with procedural injustices through the courts, again without success. 

‘Early on in the Federal Court we tried to argue that the Federal Environment Minister failed to consider part of the project 
as assessable ... We lost that case ... largely because we could not afford a strong legal team versus the might of the 
Government.’ 

In the second instance, the group Watershed Inc initiated an action in the Supreme Court of Victoria in relation to a 
Memorandum of Understanding entered by the Victorian Government seeking to control protesters and impacting 
their rights to privacy. It failed to proceed to hearing due to the threat of an adverse costs order against the group, 
meaning that they risked having to bear the costs of all parties in the hearing if they had lost. Overall, as a result of their 
experiences, the group does not have faith in the legal system to protect their interests and the public environmental 
interests. ‘[T]he legal system is heavily biased toward developers and against the environment; so that avenue of 
protection is poor.’238

On top of resource imbalances and access to information, the threat of adverse costs orders in legal proceedings needs to 
be added to the list of obstacles for environmental justice communities interested in litigation. The usual rule as to costs in 
a court case – that the full costs of the proceeding falls onto the unsuccessful party – acts as a huge deterrent to members 
of the community trying to take legal action. EDO has previously examined these issues in its 2010 report Costing the 
Earth.239 

The Tullamarine residents reported that the accessing of legal avenues played a pivotal role in the closing of the 
Tullamarine dump, but that it was not without its challenges. ‘Getting involved in legal action is really hard emotionally, 
technically and financially.’240 As discussed, despite significant breaches of its licence, the Tullamarine dump in 2005 
was supported by the Victorian EPA in an application to further expand the site.241 The EDO was able to provide legal 
representation to TTTDAG in a Ministerial Panel process to investigate the granting of the works approval and an 
extension to the licence. ‘We would never have shut the Tullamarine toxic dump without the EDO’s legal work. We had 
to appeal EPA’s decision to grant an extension to the licence for the toxic dump and there is no way we could have run 
the argument effectively by ourselves in a formal legal process.’242 It was the pressure applied by the group through this 
process that resulted ultimately in the application for extension being withdrawn and the dump ceasing to receive further 
toxic waste in 2008. 

‘It was the planning laws and the evidence presented about the company and EPA’s failures to comply with existing law that 
proved so embarrassing to the EPA and the company that the projects got withdrawn before the panel report was published 
(avoiding a lot of bad publicity for them). Our evidence became more powerful when presented concisely by people who 
knew the law. Panels don’t seem very interested in community rights or aspirations but they know a dud deal when the 
barristers and solicitors put it to them in the relevant legal framework.’243

In conclusion, the case studies demonstrate that while legal avenues might have existed by which their concerns could 
have been addressed, in most cases, people were not able to access these avenues. The main reasons for this were lack of 

236 Jan Beer email (18 June 2012).

237 Ibid.

238 Chris Heislers email (21 June 2012).

239 Environment Defenders Office Costing the Earth? The case for public interest costs protection in environmental litigation (September 2010) <http://www.edovic.org.au/law-reform/major-
reports/costing-earth>. 

240 Helen van den Berg email (9 July 2012).

241 Western Region Environment Centre Hazardous Waste and Toxic Dumps (11 July 2012) <http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-
toxic-dump-trial-2&catid=48:background&Itemid=109>. 

242 Helen van den Berg email (9 July 2012).

243 Ibid.

http://www.edovic.org.au/law-reform/major-reports/costing-earth
http://www.edovic.org.au/law-reform/major-reports/costing-earth
http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-toxic-dump-trial-2&catid=48:background&Itemid=109
http://www.envirowest.org.au/index.php?option=com_content&view=article&id=169:tullamarine-toxic-dump-trial-2&catid=48:background&Itemid=109
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access to high quality legal advice and risk of exposure to an adverse costs order in the event of loss. The one community 
that was able to use the legal system with some success, the Tullamarine residents, attributed this to the high-quality, low-
cost legal advice they were able to obtain. 

The lack of legal ‘standing’ available in environmental legislation for any concerned person to enforce environmental 
laws or to seek review of environmental decisions in a court is also currently a barrier to litigation as an avenue to 
environmental justice campaigners. When individual rights are affected by bad government policy or decisions, people 
impacted upon by the action or decision should be able to bring proceedings in a court to seek to uphold their rights. 
However, in the many cases in Australia involving impacts on the environment, it has proved difficult to isolate who is 
more impacted upon by the relevant decision and to show that individual interests are affected to a sufficient degree 
to warrant them being granted legal standing. Laws with regard to standing vary between Australian jurisdictions.244 In 
Victoria, there is ‘open standing’245 in the enforcement of planning decisions and regulations,246 but otherwise people 
have to show they have an interest in the proceedings before they are able to access the court on environmental issues.247 

Litigation is only one way in which groups campaigning on environmental justice issues might seek to make use of the 
law. Utilising legal rights to information or exercising rights under legislation to be involved in decision-making are some 
other examples that have been discussed in detail earlier in this report. In addition, reforming existing laws to incorporate 
environmental justice considerations will be key in raising the profile of the concept in Australia and influencing policy-
making. For example, implementation of the recommendations made earlier in this report to make environmental 
justice issues compulsory considerations of decision-makers will be fundamental in increasing awareness of the justice 
implications of environmental decisions (and in making avenues available for future environmental justice litigants). In this 
regard lawyers have a large role to play in advocating for law reform that can deliver environmental justice outcomes, and 
hence in a potential environmental justice movement in Australia.

RECOMMENDATION 29

The creation of a public fighting fund, to which potential applications in legal proceedings can apply and be 
granted funds to pay legal fees and, in special circumstances, to be indemnified against an adverse costs 
order.  

RECOMMENDATION 30

Increased funding to bodies that can educate people on how to access courts and tribunals and how to 
otherwise participate in planning and policy decisions that will create environmental risks or adverse 
impacts.  

RECOMMENDATION 31

The passing of open standing laws in Victoria allowing the broad right to enforce and seek review by a 
court of environmental laws.  

244 New South Wales and Queensland, for example, have largely open standing for judicial review and enforcement of most environmental law matters.

245 ‘Open standing’ means that any person has the right to bring an action in a court under environmental laws, and that there is no need to establish a ‘special interest’ in the matter the 
subject of litigation. 

246 Under section 82 of the Planning and Environment Act 1987 (Vic), any person who lodges an objection to the grant of a planning permit can later apply to VCAT for merits review of a 
decision.

247 For example, to enforce or seek review of decisions under the Environment Protection Act 1970 (Vic) or the Environment Effects Act 1978 (Vic).
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6 Conclusion

This study demonstrates that certain Victorian communities endure a disproportionate burden of environmental risk and 
degradation compared to other Victorians, and a reduced ability to participate in the decision-making processes that 
result in those distributions. However, the challenges in achieving environmental justice differed among the case study 
communities. 

The residents impacted by the Tullamarine toxic waste dump faced significant health risks to their families and them, and 
being a relatively socially and economically disadvantaged community, had very little time and funds to dedicate to forcing 
action from the regulator as a result of their concerns. This was a significant barrier in itself to accessing environmental 
justice. These residents also faced extraordinary barriers to participation with regard to access to information and 
restrictions on provision of their own experiential evidence to the regulator. It was only through ‘informal’ participation 
(protesting, holding community meetings, disseminating information and using the media) that the residents’ group 
TTTDAG was able to force itself into the process on behalf of the community. 

Indigenous people living in the Murray-Darling Basin are disproportionally affected by the future health of the Basin 
system, due to their unique use of and interaction with the resource. In attempting to participate in decisions about the 
future management of the Basin, they faced their own unique challenges due to their distinctive needs in consultation 
and the legal and conceptual challenges in incorporating notions of traditional water use and values in to the future 
management structures. These issues present significant challenges for government and considerable work must be done 
in this area to address these. 

The rural case study highlighted the unique situation of people who live in rural areas with regard to distributive injustice. 
Communities in Northern Victoria and in Wonthaggi faced the imposition of high-impact water infrastructure on them 
to service urban communities over 100 km away. This was done in circumstances where the decision-making processes 
for whether the projects went ahead or not had come to a close by the time the communities became involved. The 
communities in the La Trobe Valley have a similar experience with regard to mining in their area (enduring high-impact 
activities for the benefit of large corporations rather then their community) and there being an assumption underlying 
government consultation processes that mining activities will proceed. The barriers to participation felt by the other case 
studies (in particular, access to information and authority in decision-making) were exacerbated for the rural communities 
interviewed. 

The case studies highlight that we need specific legislative requirements, similar to the US, that seek to protect the 
interests of vulnerable communities affected disproportionately by environmental impacts. First and foremost, this 
requires these communities to be identified: more research must be done around the environmental conditions 
being faced by socially disadvantaged individuals and families in Victoria. Then a mapping exercise overlapping socio-
demographic data with geographic information about where poor environmental quality exists can be undertaken. 
Such research will be important in prompting discussion around the existence of environment injustices in Victoria and 
Australia, and what fundamental shifts in law, policy and activism might be possible to respond to this.

The case studies demonstrated that access to environmental justice is problematic in Victoria. Communities are not 
able to access information, they are not being offered genuine consultation opportunities, and they often fall victim 
to partiality and resource imbalances in the system. Meaningful consultation requires that the public be provided with 
sufficient information, presented in a clear manner, to be able to understand the decision being made and the risks that 
might result from that decision. Consultation must be two-way. When considering participation, a person must ask:

• Are there opportunities to participate? 

• Can these opportunities be accessed by the array of stakeholders, given their circumstances? 

• Is information available to stakeholders in a mode that is accessible? 

• Will the participation result in noticeable contributions to the outcome? 

• Is experiential evidence of individuals able to be taken in to account? 



Environmental Justice Project – Final Report52 www.edovic.org.au

• Are the decision-makers and those with opinions to be relied upon in the process neutral and independent? 

• Would a reasonable person trust the motives of the decision-maker? 

• Will people be treated with dignity and respect in the process? 

It is thought that established principles of environmental justice would have assisted the case study communities in their 
various struggles. As commented by Helen van den Berg: 

‘I just think [the term ‘environmental justice’] carries more weight and cuts across some of the misconceptions people have 
about environmental activists. I think when you put that notion out there that if its going to be hazardous and the impact 
should be distributed, then I think that hits the ‘fair play’ button in everybody.’248 

This indicates the potentially wide-ranging applicability of environmental justice in Victorian and Australia, if only the 
concept can gain traction. Because while there is a long history of politically aware environmental activism within 
Australia, if there is an environmental justice movement, it is yet to define itself as such. 

A strong interest in environmental justice from the NGO sector will be required if the concept is to gain hold in Australia. 
There might also need to be a shift in the mainstream environment movement towards embracing the values of social 
justice. However, if this is to occur, it will be important to give thought to how environmental justice and ecological 
justice might comfortably co-exist. As discussed, participants in the environment movement in Australia might be uneasy 
with introducing ‘human-centric’ values to the environment dialogue. At the same time, there is great potential that in 
explicitly adopting environmental justice language and analysis (if done carefully), a reframing and extension of some of 
the existing analyses and framing of issues by environmental NGOs might be achieved. 

As part of this process, in July 2012 the EDO will host a day-long Environmental Justice Symposium for environmental 
campaigners, lawyers, state and local government workers, academics, and social welfare workers, to discuss how they 
can work together to further environmental justice objectives in Victoria. 

RECOMMENDATION 32

 Interested groups should consider forming an Environmental Justice Network to progress the objectives 
of environmental justice in Victoria and Australia. The first role of this network could be to develop a set of 
Principles of Environmental Justice, to serve as a defining document for the Network and to form the basis 
of advocating for environmental justice to government.249 

Environmental justice offers new policy opportunities for the Victorian Government to achieve sustainable and 
flourishing communities. However, at present there are barriers to environmental justice considerations informing 
government decision and policy-making to the extent that they do in the United States and other jurisdictions. Achieving 
environmental justice is a particular challenge to government because it cuts across so many policy areas, such as housing, 
health, planning, transport, climate change and waste. The EDO is encouraged by the Victorian EPA’s interest in the area 
and will continue to advocate to them for strong environmental justice principles to be incorporated in to their work. 

However, more is needed from government in order for Australia to move towards a more environmentally just society. 
Efforts should focus on explicit discussions of and research into the distributional impacts of policies and actions, 
improvement in the tools and procedures for achieving environmental justice, and equality in access to these tools and 
procedures.

248  Interview with Helen van den Berg (Niddrie, 20 January 2012).

249 Similar to, for example, the Principle of Environmental Justice agreed at National People of Color Environmental Leadership Summit held on October 24-27 1991 in Washington DC. See 
Environmental Justice Research Centre Principles of Environmental Justice (16 July 2012) <http://www.ejnet.org/ej/principles.html>.

http://www.ejnet.org/ej/principles.html
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RECOMMENDATION 33

The Victorian Government should make a high-level policy commitment to work towards environmental 
justice in Victoria. In the first instance this should involve a mapping exercise of existing government 
policies and programs that are relevant to environmental justice, and creation of a cross-departmental 
group to lead research and seek further understanding of environmental justice issues in Victoria. 

This research demonstrates that environmental justice is a useful frame in which to identify areas of unmet need in 
communities that suffer from injustices associated with environmental decision-making, and in which governments can 
work towards addressing these needs. The EDO proposes that the mobilisation of environmental justice advocates in 
Australia will cause both environmental conservation and quality of life issues in Australian society to be addressed more 
readily. The law and public interest lawyers also have an important role to play in the expansion of environmental rights 
(both distributive and procedural) and the protection of these rights. The EDO will continue to advocate for the inclusion 
of environmental justice considerations in Victorian environmental laws as part of its law reform program. 

Community protest at the Tullamarine dump is terminated by police. Photo: Helen van den Berg
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