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About Environmental Justice Australia 

Environmental Justice Australia (formerly the Environment Defenders Office, Victoria) is a not -for-

profit public interest legal practice. Funded by donations and independent of government and 

corporate funding, our legal team combines a passion for justice with technical expertise and a 

practical understanding of the legal system to protect our environment.  

We act as advisers and legal representatives to the environment movement, pursuing court cases to 

protect our shared environment. We work with community-based environment groups, regional and 

state environmental organisations, and larger environmental NGOs. We also provide strategic and 

legal support to their campaigns to address climate change, protect nature and defend the rights of 

communities to a healthy environment. 

While we seek to give the community a powerful voice in court, we also recognise that court cases 

alone will not be enough. That’s why we campaign to improve our legal system. We defend existing, 

hard-won environmental protections from attack. At the same time, we pursue new and innovative 

solutions to fill the gaps and fix the failures in our legal system to clear a path for a more just and 

sustainable world. 

 

 

 

For further information on this submission, please contact:  

Bruce Lindsay, Advocacy and Research Officer 

bruce.lindsay@envirojustice.org.au 

T: 03 8341 3100 

 

Submitted by email to : ec.sen@aph.gov.au 
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Summary of Recommendations 

 

Environmental Justice Australia recommends: 

1. The repeal bill not be enacted; 

2. Extended standing provisions be retained; 

3. The Parliament look to developing ‘open standing’ provisions for review of decisions made 

under the Act; 

4. The Parliament should look to strengthening access to justice in public interest 

environmental matters. 
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1. Purpose and effect of the bill  

The purpose of this bill is to repeal the current standing provision (section 487) of the Environment 

Protection and Biodiversity Conservation Act 1999 (the EPBC Act). This section currently allows both 

individuals and groups to challenge decisions made under the EPBC Act. An organisation can 

establish standing by showing that they have engaged in activities for ‘protection or conservation of, 

or research into, the environment’ within the previous two years, and that the objects or purposes of 

the organisation are environmental protection.  

 

The effect of repealing this provision would be to remove standing for environmental or community 

organisations or individuals seeking judicial review of decisions made under the EPBC Act.  

 

Instead, in order to challenge a decision made under the EPBC Act, organisations would have to 

establish standing under the common law test which applies to the Administrative Decisions (Judicial 

Review) Act 1977  (the ADJR Act).   

 

Under the ADJR Act, standing for judicial review is restricted to a ‘person aggrieved’ meaning a 

person whose interests have been adversely affected by the decision. The common law test of this 

definition has been held to include only those groups or individuals who can demonstrate a ‘special 

interest’.1 This special interest has been interpreted broadly and can include challenges based on the 

public interest as distinct from personal, private or narrow rights-based interests. 

 

We note also that the political trigger for the current bill has been the failure of the Minister to act 

according to law in relation to the conditional approval of the Carmichael coal mine. 2 In this instance, 

the extended standing provisions have actually allowed a community group to hold the Environment 

Minister accountable to the law.3 

 

2. No utility in the Bill and repeal would only add to 

inefficiencies in proceedings 

It is questionable whether repeal of the extended standing provisions would actually achieve the 

outcome the Government is apparently seeking, namely to restrict standing of environmental or 

community organisations challenging the legality of decisions under the Act. The ‘person aggrieved’ 

test under the ADJR Act and the established ‘special interest’ test at common law are comparable, if 

                                              
1 Australian Conservation Foundation v Commonwealth (1980) 146 CLR 493; and North Coast Environment 
Council Inc v Minister for Resources (1994) 55 FCR 492.   
2 See eg Bernard Keane ‘Hunt caught out: Carmichael failure breaches parliamentary guarantee’ Crikey, 27 
August 2015, http://www.crikey.com.au/2015/08/27/hunt-caught-out-carmichael-failure-breached-
parliamentary-guarantee/  
3 Joshua Robertson and Oliver Milman ‘Approval for Adani’s Carmichael coal mine overturned by Federal Court’ 
The Guardian 5 August 2015, http://www.theguardian.com/australia-news/2015/aug/05/approval-for-adanis-
carmichael-coalmine-overturned-by-federal-court (accessed 8 September 2015) 

http://www.crikey.com.au/2015/08/27/hunt-caught-out-carmichael-failure-breached-parliamentary-guarantee/
http://www.crikey.com.au/2015/08/27/hunt-caught-out-carmichael-failure-breached-parliamentary-guarantee/
http://www.theguardian.com/australia-news/2015/aug/05/approval-for-adanis-carmichael-coalmine-overturned-by-federal-court
http://www.theguardian.com/australia-news/2015/aug/05/approval-for-adanis-carmichael-coalmine-overturned-by-federal-court
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not the same, and the former may be more generous or broader.4 The test, generally speaking, is 

that a person must have an interest that is more than that of the ordinary member of the public or 

more than a mere emotional or intellectual interest. What is sufficient will depend on all the relevant 

circumstances and in public interest cases, and environmental cases in particular where 

nongovernmental, representative interests are common, this may not be straightforward.5 It is 

arguable that most, if not all, of the organisations bringing public interest judicial review cases under 

the EPBC Act would not have been denied standing under the ADJR Act or even at common law. By 

comparison for example standing was granted recently by the Federal Court under the ‘person 

aggrieved’ test to a German nongovernment organisation challenging Australia’s live animal export 

program and which, among other things, had no members in Australia. A range of other 

considerations was sufficient to give that body standing.6 

 

The point then is that one of the primary purposes and effects of the extended standing provisions 

under the EPBC Act is to avoid the need for dispute and, as necessary, interlocutory proceedings (and 

the costs and delay associated with this) required to deal with sometimes complex disposition of the 

matter of standing. The provisions streamline judicial review proceedings. Mere repeal of them will 

likely only contribute to inefficiencies and delays in matters being dealt with. 

 

3. Benefits of broad standing to review decisions under 

environmental law 

It is EJA’s submission that reform to the law of standing under the EPBC Act needs to promote and 

facilitate the capacity of citizens, communities and civil society organisations to challenge decisions 

made under the EPBC Act, as well as providing for extended standing rights as embodied in the 

current s 487. In particular EJA submits that the approach to standing in review of EPBC Act decisions 

should include: 

 simplified provisions for ‘open standing’, under which ‘any person’ can seek judicial review of 

a decision made under the Act; 

 express recognition of the role of civil society and nongovernmental or community 

organisations in representing the public interest and possessing sufficient interest to seek 

standing in judicial review actions. 

 

                                              
4 See Mark Aronson and Matthew Groves Judicial Review of Administrative Action (5th ed, LawBook Co, 2013), 
[11.300], 766 
5 See the discussion in Aronson and Groves Judicial Review of Administrative Action, at [11.120], which 
considers for instance tests of ‘special proximity’ but also a lack of clear guidance in the cases: ‘The cases about 
environmental groups provide little guidance for others seeking to challenge environmental decisions.’ (at 742) 
6 Animals Angles e.V vSecretary, Department of Agriculture [2014] FCAFC 173 (19 December 2014), [101]-[121] 
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4. Liberal standing promotes environmental protection and the 

rule of law 

Where community groups or individuals are allowed to enforce public interest environmental 

protection, the rule of law is strengthened.  

 

Review of governmental decisions is a fundamental safeguard against government – specifically the 

Executive arm of government – acting beyond its power (that is to say, unlawfully) or making poor or 

unaccountable decisions. The first control on government power is commonly associated with 

judicial review, or review of errors of law. The second approach is typically associated with merits 

review and the impetus to make a ‘correct or preferable’ decision. For the most part, the EPBC Act 

only provides for judicial review albeit in the ‘extended’ form recognised under the current section 

487.  

 

At the most immediate practical level, wide standing provisions lead to greater environmental 

protection as community organisations can contribute to ensuring environmental laws are upheld 

and correctly implemented. Without such standing, unlawful actions which impact adversely on the 

environment could go undisputed. For example, in certain recent cases in which judicial review has 

been successfully sought under the Act remedies were granted to the environment groups taking the 

action because the Minister (the decision-maker) had failed to take into account conservation advice. 

Such advice is crucial in ensuring important environmental factors are taken into account in making 

the decision. Its purpose is to frame the decision with a view to environmental outcomes. Therefore 

in these cases not only was decision-making poor in general, given its procedural failures, but it 

would have denied accommodation of certain environmental issues.  

 

Further, the extended standing rights available under s 487 provide some recognition to the role of 

civil and community organisations in the judicial review process. The significance of this is that the 

participation of organised, nongovernmental interests in review of government decisions is 

frequently a practical necessity, facilitating that actual exercise of review rights and therefore the 

actual capacity of review to contribute to government accountability. In this regard, community and 

nongovernment organisations are key figures representing the public interest in judicial review 

cases, therefore key in compliance and in advancing environmental protection. In part a practical 

reason for significant involvement of public interest organisations in judicial review and/or 

compliance cases is the potential for environmental cases to be complex, require particular 

expertise, and concern public values and places over and above solely private interests. For instance, 

actions likely to impact significantly on protected species or ecological communities not only concern 

matters of public good but the existence of those species and communities are often not restricted 

to particular or private land tenures7 or even State or national borders.  

 

The primary argument against broad or open standing is the concern for ‘floodgates’ and an 

imagined proliferation of ‘busybody’ litigants. Despite the reserve exhibited in such sentiments, there 

is little or no evidence of the floodgates phenomenon having eventuated in environmental litigation 

                                              
7 A classic case is for example Booth v Bosworth [2001] FCA 1453 
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or indeed in public interest litigation more generally. It is a sentiment that has been widely dismissed 

by more informed observers.8 In any case, the courts have discretionary power to deal with 

oppressive or vexatious cases or litigation found to be an abuse of process. The usual court rules are 

sufficient to deal with excessive or inappropriate litigation.  

 

5. Repeal will also affect right of landowner organisations to 

challenge EPBC Act decisions 

It is worth noting that removal of extended standing provisions will affect all representative 

organisations, as third parties, to seek judicial review of decisions under the Act. While most third 

party judicial review actions to date have been undertaken by organisations representing 

environmental interests, other interests such as organised landowner interests may well be 

restricted from bringing judicial review actions under the repeal provisions. That may affect farmer 

or landowner organisations seeking to review decisions arising under the ‘water trigger’ – that is, 

mining or coal seam gas projects that will or are likely to have a significant impact on water 

resources.9 These are likely to be among the more controversial projects for which the Minister has 

given or may give approval. Removal of judicial review rights for representative landowner 

organisation may have a particular impact on standing rights for people in affected rural and regional 

areas.  

 

6. Access to justice in environmental cases needs to be 

strengthen not eroded 

On a number of fronts, access to justice in environmental cases is inadequate under current standing 

and review provisions of the Act and having regard to the wider range of factors affecting the 

exercise of legal rights and remedies. The proposed repeal bill will serve only to deepen existing 

problems and shortcomings with the administration of justice in environmental law and under the 

EPBC Act in particular. Various of these issues were canvassed and considered by the Hawke 

Review.10 They include questions of costs, enforceable undertakings, and merits review.  

 

The volume of judicial review cases arising from approvals decisions under the EPBC Act is very small, 

if not miniscule, and it is arguable that the review provisions are under-utilised. While in the order of 

800 proposals have proceeded to the approval stage since the inception of the Act, 31judicial review 

actions have occurred over this time, of which 25 are for judicial review by third parties, the 

                                              
8 See eg ALRC Standing in public interest l itigation (report 27, 1985), [10]-[12]; Justice Peter McLellan ‘Access to 
justice in environmental cases – an Australian perspective’ [2005] NSWJSchol 13; Independent Review of the 
EPBC Act (2008), [15.84] 
9 EPBC Act, s 24D 
10 Independent Review of the EPBC Act, Ch 15 
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remainder by proponents.11 That is less than 0.5% of all approvals. In addition, there have been 26 

cases relating to injunctions, of which 14 have been brought by third parties, and 12 cases 

concerning merits review (7 brought by third parties).12  

 

Underutilisation of the Act likely extends also to enforcement and compliance. The issue of standing 

in respect of enforcement is slightly aside from the current Bill but the broader question of 

constraints, limitations and under-utilisation of environmental law are also reflected in enforcement 

actions. There has been a significant lack of enforcement by the Commonwealth.  In 2002 when the 

Australian National Audit Office conducted its first audit of the EPBC Act the Commonwealth had not 

instituted any proceedings and a second audit in 2006 disclosed only one significant court 

action.13Furthermore in a review of the compliance and enforcement mechanisms in the EPBC Act it 

was found that in cases where action has been taken by the Commonwealth, they have preferred to 

negotiate with the offender rather than instituting civil or criminal proceedings. 14 McGrath identifies 

30 offences involving biodiversity conservation summarily disposed of at the local court level. In 

short, it has been found that the Act is rarely enforced.15  

 

As with review provisions, scant regard to enforcement of the Act suggests either that the 

environmental protections and norms contained in it are near universally adhered to and respected 

within the law or that the avenues available to ensure the integrity of the law are not fully adequate 

to the task of accountability. We suggest the latter, not the former, is more likely the case.  

 

7. Explicit recognition of the key practice role of 

nongovernmental organisations in environmental cases 

The task of environmental protection and biodiversity conservation through use of the law requires 

accessible and demonstrable justice in practice. This is the case for any other area of the law and it 

must be so for environmental law. The strong public interest character of environmental law is such 

that organised community and civil sectors have key roles to play in the exercise of environmental 

justice. This is recognised for instance in international law. The Aarhus Convention on access to 

information, public participation and access to justice in environmental matters expressly identifies 

the capacity of civil society organisations to have sufficient interest to prosecute environmental 

cases.16 This Convention builds on comparable principles in the Rio Declaration of 1992, Principle 

10.17 

                                              
11 We are grateful to Dr Chris McGrath for these updated figures, building from his 2008 paper: Dr Chris 
McGrath ‘Flying Foxes, dams and whales: Using federal environmental laws in the public interest’ (2015) 25 
Environmental Planning and Law Journal 324. Dr McGrath identifies 29 judicial review cases to August 2015. Dr 
McGrath’s summary is provided in an appendix to his submission to this Inquiry.  
12 Ibid.  
13 Zada Lipman ‘An evaluation of compliance and enforcement mechanisms in the Environment Protection and 
Biodiversity Conservation Act 1999 (Cth) and their application by the Commonwealth’ (2010) 27 Environmental 
Planning and Law Journal 98, 98. 
14 Ibid.  
15 Ibid, 111 
16 Convention on Access to Information, Public Participation in Decision-making and Access to Justice (‘Aarhus 
Convention’), art 9(2):  
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In our submission that open standing should apply to applications for judicial review, it should also 

be recognised in law that nongovernmental and community organisations acting in the public 

interest have a positive role to play in the operation of the Act and their participation in this respect 

is to be encouraged.  

 

                                                                                                                                               

To this end, the interest of any non-governmental organization meeting the  requirements referred to 
in article 2, paragraph 5, shall be deemed sufficient for the purpose of subparagraph (a) above [have 
sufficient interest to obtain standing to seek review]. Such organizations shall also be deemed to have 
rights capable of being impaired for the purpose of subparagraph (b) above [where impairment of 
rights is a precondition to review]. 

17 Rio Declaration, Principle 10: ‘Environmental issues are best handled with participation of all concerned 
citizens, at the relevant level. At the national level, each individual shall have appropriate access to information 
concerning the environment that is held by public authorities, including information on hazardous materials 
and activities in their communities, and the opportunity to participate in decision-making processes. States 
shall facilitate and encourage public awareness and participation by making information widely available. 
Effective access to judicial and administrative proceedings, including redress and remedy, shall be provided. ‘ 


