One step closer to a Yarra River (Birrarung)
Protection Act

Government announcement on the future of the Yarra River
(Birrarung)
After considerable anticipation, the Victorian Government announced its policy proposals for the future of the Yarra
River (Birrarung) on 26 February 2017. For many people and organisations this was the culmination of much work,
endeavour, care and skill.
The Yarra Riverkeeper Association (‘YRKA’) proposed the idea of a Yarra River Act and Trust well prior to the 2014 State
election. Local groups and communities have been working to improve and care for the Yarra for years. Reports on
planning and management go back at least to the 1970s.
Traditional Owners fought to maintain access and connection to Country for well over a century. One profound and
fundamental outcome of the current Yarra policy process is the prominence of Wurundjeri. That is as it should be. Use of
the Wurundjeri name of the river, for example, might be the beginning of a stronger bicultural identity of this place.
The 26 February event included publication of the Final Report and recommendations of the Yarra River Protection
Ministerial Advisory Committee (‘MAC Final Report’) and, as the form of response and policy announcement, the
Government’s release of a Yarra River Action Plan (‘Action Plan’). The Wurundjeri phrase used alongside the Action Plan is
particularly resonant: Wilip-gin Birrarung murron, or ‘keep the Birrarung alive’.

The MAC Final Report
The MAC Final Report contains 30 recommendations, based on their analysis and findings articulated in a ‘case for
change’ contained in this document, and community views and input arising from their consultation program. Detailed
commentary in support of those recommendations is contained in the report. Guided by their terms of reference, the
MAC’s report is wide-ranging, ambitious, clear, and, in our view, authoritative. It has tightly integrated many threads and
themes to produce a strong framework for the future management of the river system. The report deals with policy,
legislation, funding, institutional roles, planning, and timetabling of reform, among other matters. Significantly, not only
does the report touch on the ‘flow on’ possibilities for management reform of other river systems, but looks to the wider
and longer-term management of natural spaces across urban Melbourne, in light of population and developmental
pressures.
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The Action Plan
The consequent Yarra River Action Plan - Wilip-gin Birrirung murron responds to the MAC recommendations and
establishes the Government’s reform program. All 30 of the MAC’s recommendations are supported in the Action Plan –
28 in full and two with some variation. In substance, the Action Plan represents a consensus with the MAC work under the
banner of five ‘guiding objectives’:
•

a healthy river;

•

a Great Yarra Parklands;

•

a culturally diverse landscape;

•

securing the Yarra footprint; and

•

modern governance.

The MAC Final Report and Action Plan represent a real shift in thinking about urban river management. That has come
on top of several decades of review, proposals, and incremental changes in policy and practice. Some elements of
this program have already begun implementation; notably, new planning controls for the Yarra River corridor up to
Warrandyte were gazetted days prior to release of the MAC Report and Action Plan. Early implementation measures
aside, the step forward represented by the policy announcement still has to be translated into practice and into detail and
reality on the ground. Therein lie the next steps.
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THE EJA-YRKA proposals and the Action Plan
In our collaboration from early 2015 to the present, Environmental Justice Australia (‘EJA’) and YRKA produced a series of
reports on reform of governance, policy and practice for the Yarra River. Much of this work resulted from collaboration
with community groups and non-government organisations through a participatory design project. This project
culminated in proposals for a new Act, addressed in the report The Future of the Yarra.
Both EJA and YRKA participated also in government consultation processes, including as members of its Yarra River
Protection Stakeholder Reference Group. We made submissions, in writing and in person, to the MAC and maintained, in
our view, a good working relationship with the MAC and with other Stakeholder Reference Group members.
The focus of our engagement with the Yarra reform process has been on legislation, that is, on the content and
possibilities of a Yarra River Protection Act. Proposed legislation is a centrepiece of the recommendations of the MAC and
the direction expressed in the Yarra River Action Plan - Wilip-gin Birrirung murron. Those documents include important
actions and matters also beyond the direct scope of legislative reform, such as resourcing, planning controls, specific
works projects, and wider natural assets planning.
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A comparison of the EJA-YRKA proposals and the Action Plan
The approach we took to a Yarra River law was, as far as practicable, to establish a framework to govern the river in an
integrated manner, recognising it as a single landscape feature. This framework was to be directed to overarching goals of
river health, public benefit, and public participation in governance. Given the inevitable complexities and balances needed
to manage a natural feature in a largely urban area, we recognised that governance also required a ‘nested’ approach,
in which existing decision-makers, such as Councils and government agencies, play a significant role in delivering
management of the river and its environs.
The Action Plan and the MAC Final Report contain many elements that concur with the approach we proposed for a Yarra
River law, such as:
•

taking a landscape approach to management, guided by principles of sustainability, ecological restoration and public
participation;

•

establishing environmental and public goals, which would also be reflected in targets;

•

establishing independent institutions of governance;

•

preparing a strategic plan for the river, containing obligations of public authorities, directed to progressive
improvement and restoration of the river and its environs;

•

reform of funding and investment; and

•

a deliberative and participatory approach to governance and management.

There is divergence and variation between what we proposed and what has eventuated in policy in certain areas. For
instance, our proposal for a Yarra Trust, a Panel and a River Health Monitor, as the institutional framework has not
been adopted. However, key functions of planning, oversight and integrity have largely been incorporated into the
institutional arrangements announced – Melbourne Water as lead agency, an independent Birrarung Council, and
reporting by the Commissioner for Environmental Sustainability. There appears to be a reliance on oversight within
government (for example, through scrutiny by the Birrarung Council) to ensure compliance and strong outcomes under
legislation, whereas our preferred approach also included a direct role for third parties (e.g. community groups) to enforce
obligations against public authorities responsible for delivering planning or environmental outcomes.
Commencing with matters related to a prospective Yarra River (Birrarung) Protection Act, we set out on the following
pages a comparison between the EJA-YRKA proposals of mid-2016 and the outcomes now announced. The purposes of
this approach is to consider the announced recommendations and outcomes in light of what were, in our view, priorities
for a new, innovative law.
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Comparison between the EJA-YRKA proposals and the outcomes
Future of the Yarra proposal

Corresponding MAC recommendation

Government Action Plan component (in
response to the MAC Final Report)

Overarching approach of
landscape governance

Recommendations 1, 2, 3, 4, 6, 12 each reflect the landscape approach. The ‘case for change’
in the final report expressly refers to the Yarra system as ‘one living and integrated entity’.
Recommendation for legislation expressly stated in Recommendation 12 (see also appendix 1).

Action 3 expressly recognises and adopts the
landscape approach, including the MAC’s concern
that the river and adjacent lands are managed as
‘one living and integrated entity’.

Objects for the Act (healthy river,
accountability, public values)

Recommendation 1 reflects comparable, but wider, objectives for legislation and reform.

Action 3, Action 5 reflect and adopt the MAC
approach.

Legislated principles guiding the
Act

Recommendation 12 proposes a framework for the Act. Appendix 1 includes a framework of
principles for inclusion in a proposed Act.

Not expressly mentioned. Action 5 (preparation
of a Yarra River (Birrarung) Protection Bill) may
include this element if using MAC model.

Application of the Act to public
authorities

Recommendations 4, 12 include requirement for an overarching Yarra Strategic Plan and
alignment of activities and decision-making of councils and agencies with the strategic plan.

Action 5. Endorses MAC approach.

Act to apply to river, adjacent
lands and tributaries

Recommendations 2, 4, 6, 21, 23, 24, identify the river and adjacent public lands as integral
features to which new arrangements would apply. Also recommendations on alignment
of planning controls along the river. Uncertain whether or how planning, regulation and
management along tributary system to be affected.

Actions 3, 10, 14 reflect MAC proposals. Action
29 foreshadows planning in relation to river
corridor footprints elsewhere.

River health targets

Recommendation 3 proposes a statutory requirement for a community vision for the river.
Recommendation 4 commentary includes reference to long term targets.

Actions 5, 17.

A Yarra River Plan

Recommendation 4 proposes a Yarra Strategic Plan as a core feature of the Act. Related
recommendations include 6, 7, 8, 9, 10, 12, 15, 16, 23, 24, 26, 27, 28.

Actions 5, 14.

Deliberative approach to
preparation and implementation
of Plan

Recommendation 5 proposes a statutory requirement for public participation in development
of a Yarra Strategic Plan. Related recommendations include 8, 12, 26, 28.

Actions 5, 13, 16, endorsing respectively
community participation in planning, preparation
of a community vision, and local community
reference groups.

Institutions – A Yarra River Trust

No Yarra River Trust. Main proposed management bodies are Melbourne Water
(recommendation 6) and Birrarung Council (recommendation 7). Management and
governance functions similar to those proposed for a Trust.

Actions 1, 2 endorse key MAC recommendations.
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Future of the Yarra proposal

Corresponding MAC recommendation

Government Action Plan component (in
response to the MAC Final Report)

Institutions – a Yarra River Panel

No body directly comparable to proposed Yarra River Panel. But similar functions (advice,
public participation) proposed to be in remit of other bodies, especially Melbourne Water and
Birrarung Council (recommendations 5, 7, 8).

Action 2 endorses MAC approach.

Institutions – a River Health
Monitor

Accountability and integrity functions proposed to be assigned, as ‘auditing’ and reporting
functions with statutory basis, to Commissioner for Environmental Sustainability
(recommendations 9, 10, 11).

Actions 6, 7 endorse MAC approach. Also Action
18 (agencies to report on implementation).

Reform of funding and investment

Recommendations 14, 15, 16 propose reform and/or review of relevant charges and funding
sources with view to certain rationalisation and better alignment.

Actions 8, 30 endorse MAC approach.

Third party enforcement

No express reference to third party enforcement of provisions of an Act. Appendix 1
(framework for the Act) includes a ‘principle of enforcement’ governing environmental
obligations.

As with MAC proposals no express consideration.

As this table suggests there are substantial affinities between what was proposed out of the EJA-YRKA project and our community collaboration and what has been proposed by the
MAC and endorsed by Government.
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Other measures and actions in the MAC Final Report and the Action
Plan
The MAC Final Report and the Action Plan contain a series of proposals/actions for reform beyond the scope solely of
legislation. These are generally to be welcomed and contain measures that will reinforce legislative outcomes, affirm
and strengthen Traditional Owner outcomes, and expand the overall approach of landscape-based protection and
management (including laying the groundwork for extension of this type of model to other rivers, such as the Werribee
and Maribyrnong).
Some notable actions include:
•

in response to MAC recommendations on integrated approaches to waterway, bay and parkland management
generally, the establishment of a ‘Melbourne’s Natural Infrastructure Taskforce’ and preparation of an Urban Natural
Infrastructure Strategy;

•

extending the coverage of stormwater standards to all subdivisions;

•

specific local and early projects, including restoration of Bolin Bolin wetlands, structure planning and trail works in
Abbotsford; and

•

mapping of Traditional Owner values along the Yarra.
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Where to from here?
The Yarra River Action Plan is a major step toward a new and innovative governance regime for the Yarra River. It will likely
have significant consequences for management of other urban river systems in Melbourne and wider public land and
natural assets management in the metropolitan area also.
It is a major step but not the final step. There remains important work to be done. That work includes the preparation
of legislation itself, commencing work on the Yarra Strategic Plan, getting communities organised to participate, and
developing plans and timetables for actions foreshadowed.
EJA and YRKA will be convening one key event in the short term – a second Community Forum. This event reprises the
very successful Community Forum we held in early 2015 which proved to be a launching point for much of subsequent
work.
This upcoming Community Forum will focus on the theme of translating the commitments now announced into reality
and actions.
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For more information
Visit Act for the Yarra at actfortheyarra.org.au to find out more about the campaign for better laws for the Yarra.
For further information on this paper please contact:
Bruce Lindsay, Lawyer, Environmental Justice Australia
Telephone: 03 8341 3100
Email:
bruce.lindsay@envirojustice.org.au

About Environmental Justice Australia
Environmental Justice Australia (formerly the Environment Defenders Office, Victoria) is a not-for-profit public interest
legal practice. Funded by donations and independent of government and corporate funding, our legal team combines a
passion for justice with technical expertise and a practical understanding of the legal system to protect our environment.
We act as advisers and legal representatives to the environment movement, pursuing court cases to protect our shared
environment. We work with community-based environment groups, regional and state environmental organisations, and
larger environmental NGOs. We also provide strategic and legal support to their campaigns to address climate change,

protect nature and defend the rights of communities to a healthy environment.

While we seek to give the community a powerful voice in court, we also recognise that court cases alone will not be
enough. That’s why we campaign to improve our legal system. We defend existing, hard-won environmental protections
from attack. At the same time, we pursue new and innovative solutions to fill the gaps and fix the failures in our legal
system to clear a path for a more just and sustainable world.
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